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To  The  Honourable  Dalton  A.  Bales,  Q.C., 
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Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (l)(a)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  the  Commission  initiated  a  study  concern- 
ing the  present  system  for  compensating  motor  vehicle  accident  victims  with 
a  view  to  making  recommendations  for  its  reform. 

The  Commission  has  completed  its  work  and  now  submits  its  Report. 
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PART  A 
INTRODUCTION 


CHAPTER  I 

OBJECTIVES  OF  THE  REPORT 


A  question  which  has  frequently  been  raised  over  the  course  of  several 
decades  and,  until  recently,  seldom  affirmatively  and  constructively  an- 
swered, is  whether  the  existing  system  for  compensating  motor  vehicle  acci- 
dent victims  is  in  need  of  reform.  We  believe  that  it  is,  and  the  objective  of 
this  Report  is  to  examine  the  present  system  in  Ontario,  to  point  out  its 
inadequacies,  and  to  recommend  a  more  appropriate  method  of  compensat- 
ing victims  of  motor  vehicle  accidents. 

It  may  be  observed  at  the  outset  that  to  describe  the  existing  method 
of  compensation  as  a  "system"  is  inappropriate,  because  the  description 
implies  a  harmony  and  a  symmetry  that  do  not  exist.  It  is  a  fact  that  people 
who  suffer  personal  injury  and  property  damage,  or  who  are  deprived  of 
support  through  a  fatal  injury  to  a  spouse,  parent  or  child  as  a  result  of  the 
operation  of  motor  vehicles,  are  compensated  in  a  variety  of  ways  that  do 
not  form  a  coherent  pattern.  While  the  present  forms  of  compensation  over- 
lap in  some  respects,  they  leave  deficiencies  in  others. 

Included  among  the  present  methods  of  compensation  are:  the  "tort 
regime",  under  which  the  injured  party  recovers  ostensibly  from  the  party 
who  inflicted  the  injury,  but  actually  from  his  insurer  or  the  Motor  Vehicle 
Accident  Claims  Fund,  by  means  of  litigation  or  settlement,  theoretically  on 
the  basis  of  fault;  mandatory  medical  and  rehabilitation  benefits  and  acci- 
dent benefits  in  motor  vehicle  liability  policies;  hospital  and  medical  insur- 
ance; workmen's  compensation;  private  loss  insurance  of  various  types;  sick 
leave  and  sick  benefit  plans  associated  with  employment;  life  insurance, 
social  insurance  and  social  welfare  programmes.^ 

It  is  the  conclusion  of  this  Report  that  the  "existing  system",  and 
especially  the  tort  regime,  is  inadequate,  inefficient,  slow  and  expensive. 
We  recommend,  therefore,  that  an  integrated  scheme  specifically  concerned 
with  compensation  of  motor  vehicle  accident  victims,  not  dependent  upon 
the  fault  principle,  should  replace  the  "existing  system". 

It  may  be  well  to  deal  at  the  outset  with  the  objection  that  is  often 
made  to  a  "no-fault"  plan  which  is  concerned  with  motor  vehicle  accident 
injuries.  Individuals  suffer  personal  injuries  in  many  ways,  it  is  argued,  and 
there  is  no  logic  in  providing  a  compensation  scheme  directed  only  to  those 
who  suffer  their  injuries  through  motor  vehicle  accidents.  They  are  no  more 


ipor  a  comprehensive  survey  of  benefit  sources  collateral  to  common  law 
damages,  see  "Collateral  Benefits  in  the  Assessment  of  Damages  in  Tort 
Actions",  prepared  by  Ronald  W.  Mclnnes,  Law  Clerk  to  the  Chief  Justice  of 
the  High  Court,  May,  1972. 
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deserving  of  compensation  on  a  no-fault  basis  than  those  who,  for  example, 
are  injured  in  household  accidents.^  It  is  worth  noting,  however,  that  for 
more  than  half  a  century  victims  of  industrial  accidents  have  been  compen- 
sated without  regard  to  fault  and  the  same  argument  could  have  been,  and 
was,  advanced  at  the  time  workmen's  compensation  laws  were  being  con- 
sidered and  enacted  in  various  jurisdictions.^  A  variation  of  the  argument 
also  appeared  in  response  to  the  comprehensive  personal  injury  compensa- 
tion scheme  recently  proposed  by  the  Royal  Commission  of  Inquiry  into 
Compensation  for  Personal  Injury  in  New  Zealand.^  The  criticism  of  the 
New  Zealand  proposal  was  that  it  dealt  only  with  personal  injury  accidents 
whereas  those  who  suffer  losses  through  illness  attributable  to  disease  are 
equally  deserving  of  compensation  on  a  no-fault  basis. ^  New  Zealand  has 
nevertheless  enacted  a  plan  that  provides  for  the  compensation  of  workers, 
without  regard  to  fault,  for  personal  injuries  no  matter  how  caused,  and 
compensates  any  individual,  worker  or  not,  for  motor  vehicle  injuries.^ 

The  charge,  in  essence,  is  arbitrariness.  There  are  no  answers  to  it.  First, 
to  recommend  or  introduce  a  motor  vehicle  accident  compensation  plan  is 
not  to  foreclose  the  possibility  of  a  more  comprehensive  plan  embracing 
other  injuries  and  disease  at  a  later  date.  All  that  is  necessarily  implied  is 
that  there  are  reasons  for  dealing  separately  with  motor  vehicle  accident 
injuries  and  reasons  for  dealing  with  them  first,  just  as,  sixty  years  ago,  there 
were  other  reasons  for  dealing  separately  with  industrial  accidents. 

It  is  generally  accepted  that  a  comprehensive  and  co-ordinated  system 
of  reparation  dealing  with  all  forms  of  disability  through  injury  and  disease 


2See,  for  example,  Ison,  "Tort  Liability  and  Social  Insurance"  (1969),  XIX 
U.  of  T.  L.J.  614,  at  p.  615. 

3The  argument  of  arbitrariness  has  been  often  noted  since  then.  The  Report  of 
the  Interdepartmental  Committee  on  Social  Insurance  and  Allied  Services, 
(The  Beveridge  Report)  Cmd.  6404  (1942),  found  the  distinction  unacceptable 
in  principle: 

"If  a  workman  loses  his  leg  in  an  accident,  his  needs  are  the  same  whether 

the  accident  occurred  in  a  factory  or  on  the  street;  if  he  is  killed  the  needs 

of  the  widow  and  other  dependents  are  the  same  however  the  death  occurred. 

...  A  complete  solution  is  to  be  found  only  in  a  completely  unified  scheme 

for  disability  without  demarcation  by  the  cause  of  disability."  (para.  80,  cited 

in  the  Report  of  the  Royal  Commission  of  Inquiry  into  Compensation  for 

Personal  Injury  in  New  Zealand  (1967).  Unlike  the  Beveridge  Report,  the 

New  Zealand  Commission  recommended  the  adoption  of  such  a  unified  scheme). 

^Report  of  the  Royal  Commission  of  Inquiry  into  Compensation  for  Personal 

Injury  in  New  Zealand  (1967). 

•'»The  Commission  in  its  Report  anticipated  the  criticism: 

"It  may  be  asked  how  incapacity  arising  from  sickness  and  disease  can  be 
left  aside.  In  logic  there  is  no  answer.  A  man  overcome  by  ill  health  is  no 
more  able  to  work  and  no  less  affected  than  his  neighbour  hit  by  a  car.  In 
the  industrial  field  certain  diseases  are  included  already.   But  logic  on  this 
occasion  must  give  way  to  other  considerations.  .  .  ."  (at  p.  26) 
See  also,  for  example,  Szakats,  "Compensation  for  Personal  Injury:  Individual 
Liability  or  Collective  Responsibility?"    (1969),  U.   of  Tas.   L.   Rev.   204,   at 
p.  217;  Atiyah,  Accidents,  Compensation  and  the  Law  (1970),  at  p.  609.  The 
argument  it  also  raised  by  opponents  of  no-fault  insurance:  see,  for  example, 
Griffiths,  "Don't  Abolish  Tort  Law  in  Auto  Accident  Compensation"  (1969), 
12  Can.  B.J.  187,  at  p.  190. 
^The  Accident  Compensation  Act,  1972.  And  see  infra,  p.  47. 
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would  involve  a  substantial  change  in  resource  allocation  and  a  dramatic 
restructuring  of  institutions  that  should  be  approached  with  the  caution  of 
gradualism.  If  a  step-by-step  approach  is  to  be  taken,  motor  vehicle  injuries 
represent  a  logical  first  step  because  motor  vehicle  injuries  are  so  numerous 
and  the  present  method  of  compensating  them  so  expensive  and  inefficient 
that  they  constitute  an  urgent  problem.  That  this  attitude  is  prevalent  is 
attested  to  by  the  number  of  jurisdictions  that  in  recent  years  have  recom- 
mended or  adopted  more  or  less  extensive  reforms  in  motor  vehicle  accident 
reparation  law.'' 

In  1971  there  were  361  people  killed  and  364,684  injured  in  industrial 
accidents  to  which  the  comprehensive  no-fault  scheme  of  Ontario  Work- 
men's Compensation  applied.^  In  the  same  year  in  Ontario  there  were  1,769 
people  killed  and  84,650  injured  in  motor  vehicle  accidents.^  In  addition  to 
these  categories  there  were  1,669^^  accidental  deaths  and  perhaps  several 
hundred  thousand  personal  injuries,^^  and  these  may  well  be  deserving  of 
eventual  attention.  The  motor  vehicle  situation,  however,  unquestionably 
requires  remedial  treatment  and  it  is  not  valid  to  argue  that  unless  legislation 
is  enacted  to  resolve  all  problems  at  once,  no  legislation  at  all  should  be 
enacted. 

The  Commission  takes  no  position  on  whether  an  integrated  compensa- 
tion system,  applicable  to  injury  and  sickness  however  caused,  should  be  an 
eventual  social  goal.  We  do  take  the  position,  however,  that  the  compensa- 
tion "system"  which  does  exist  for  motor  vehicle  accident  victims  should  be 
reformed  fundamentally. 

The  criteria  applied  in  judging  existing  and  proposed  motor  vehicle 
accident  reparations  systems  are : 

( 1 )  the  extent  to  which  they  reach  all  victims  of  motor  vehicle  acci- 
dents; 

(2)  the  adequacy  of  the  compensation  they  alTord; 

(3)  their  speed  in  determining  and  paying  compensation; 

(4)  their  efficiency  and  accuracy  in  determining  and  paying  compen- 
sation; 

(5)  their  cost,  in  absolute  terms  and  on  a  cost-benefit  basis; 

(6)  the  manner  in  which  they  allocate  their  costs; 

(7)  their  philosophic  acceptability. 


''In  Canada:  British  Columbia,  Alberta,  Saskatchewan,  Manitoba,  and  Ontario. 
In  the  United  States:  Massachusetts,  Michigan,  New  York,  Illinois,  Florida, 
Delaware,  Puerto  Rico,  Rhode  Island,  New  Jersey;  at  least  24  other  states  are 
at  present  actively  debating  no-fault  proposals.  A  National  No-Fault  Motor 
Vehicle  Insurance  Act  is  before  the  U.S.  Congress.  See  also  infra.  Chapter  III. 

^These  figures  were  supplied  by  the  Ontario  Workmen's  Compensation  Board. 

^Ontario    Ministry    of   Transportation    and    Communications,    Highway    Traffic 
Collisions  (1971). 
i^Canada  Safety  Council,  Accident  Fatalities  (1971). 

iiNo  figures  are  kept  of  the  number  of  injuries  arising  from  causes  other  than 
motor  vehicle  accidents. 
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While  each  of  the  first  six  criteria  has  a  purely  empirical  aspect,  it  is 
recognized  that  the  weight  to  be  given  to  the  facts  involves  value  judgment. 
The  tort  regime  and  other  systems  of  compensation  reach  different  con- 
elusions  concerning  the  desirability  of  some  of  these  as  goals.  It  is  this  judg- 
mental aspect  that  is  considered  under  the  criterion  of  philosophic  accept- 
ability. The  latter  phrase  has  another  aspect,  however,  having  to  do  less  with 
abstract  justice  than  with  pubhc  acceptance  of  a  system,  which  is,  of  course, 
a  not  insignificant  consideration  in  the  recommendations  of  sweeping 
changes  such  as  are  hereafter  to  be  recommended. 


PARTE 
THE  EXISTING  SYSTEM 


CHAPTER  II 

GENERAL  OUTLINE 


As  we  have  indicated  there  exist  in  Ontario  a  number  of  schemes  that 
provide  compensation  to  victims  of  motor  vehicle  accidents.  The  principal 
source  of  compensation  is  provided  by  the  tort  regime,  although  some  of  the 
others  have  become  increasingly  important  in  recent  years.  While  each  of 
these  various  schemes  takes  some  account  of  the  existence  of  the  others, 
they  are  not  organized  into  a  coherent  system  for  compensating  motor  ve- 
hicle accident  victims.  They  tend  to  duplicate  each  other  in  some  areas 
and  leave  other  areas  untouched. 

Hospital  and  medical  care  programmes  now  in  existence  affect  almost 
every  personal  injury  victim,  bearing  the  brunt  of  medical  and  hospital  ex- 
penses. Further  relief  for  this  type  of  loss  is  available  on  a  voluntary  basis 
through  extended  care  programmes  operated  by  private  insuring  agencies. 
Many  victims  suffer  motor  vehicle  personal  injuries  under  circumstances 
which  entitle  them  to  Workmen's  Compensation  benefits.  Private  loss  insur- 
ance covers  the  victim's  collision  damage  if  he  owns  a  vehicle  involved  in 
an  accident  and  may  also  provide  him  with  coverage  against  loss  of  income 
and  a  variety  of  other  expenses  associated  with  personal  injury.  Life  insur- 
ance may  compensate  surviving  dependants  in  the  case  of  a  fatal  injury. 
Employers,  through  sick-leave  and  related  schemes,  provide  income  sup- 
port to  a  growing  number  of  residents  of  Ontario.  Disability  and  widow's 
pensions  are  now  payable  under  the  Canada  Pension  Plan.  Failing  all  other 
means  of  support  and  assuming  destitution,  the  motor  vehicle  accident  vic- 
tim may  even  look  to  social  welfare.  These  schemes  may  be  labelled  as 
"collateral  sources"  since  they  operate  apart  from  the  tort  regime  and  on  a 
broader  or  an  alternative  basis.  Yet  a  motor  vehicle  accident  may  bring 
them  into  operation  to  compensate  for  a  loss  thereby  engendered,  or  to  pay 
the  victim  and  the  victim's  dependants  a  principal  sum.  Some  of  these 
schemes  are  related  to  the  tort  regime  because  payments  made  under  them 
are  recoverable  through  a  right  of  subrogation.  Some  raise  an  issue  as  to 
whether  their  benefits  should  be  taken  into  account  in  calculating  the 
amount  of  compensation  to  be  awarded  under  the  tort  regime.  Some  operate 
only  if  the  tort  regime  does  not.  Taking  all  these  sources  of  compensation 
together,  to  what  extent  do  they  satisfy  the  empirical  criteria  outlined  in 
Chapter  I? 

L    benefits:  Who  Recovers  Hov^  Much 

Commencing  with  the  study  conducted  at  Columbia  University  in 
1932,^  every  statistical  investigation  of  motor  accident  compensation  in  the 


^Columbia  University  Council  for  Research  in  the  Social  Sciences,  Report  by 
the  Committee  to  Study  Compensation  for  Automobile  4ccidents  (\93f2). 

[13] 
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United  States,  Canada  and  Great  Britain  has  disclosed  that  there  are  short- 
falls and  dej5ciencies  in  the  extent  to  which  motor  vehicle  accident  victims 
are  compensated.^  Fewer  than  half  the  victims  of  motor  vehicle  accidents 
are  compensated  by  the  tort  regime.  Less  than  half  the  pecuniary  loss  suf- 
fered is  recovered,  and  the  more  serious  the  injury  the  less  likely  it  is  that 
the  victim  will  recover  the  loss  or  the  full  loss.  When  collateral  sources  are 
taken  into  account  (other  than  life  insurance  benefits),  the  victims  of  minor 
injury  may  fare  well,  while  the  victims  of  serious  and  fatal  injuries  have  a 
recovery  record  accounting  for  less  than  half  their  losses  (below  20%  of 
their  losses  in  fatal  cases).  Although  these  serious  and  fatal  cases  represent 
a  small  fraction  of  the  accident  total,  they  result  in  the  major  percentage  of 
the  losses  suffered.  Thus,  unless  it  is  considered  appropriate  for  some  pur- 
pose to  limit  compensation  to  these  levels,  the  present  system  of  compen- 
sation must  be  labelled  as  seriously  deficient. 

2.    Delay 

In  assessing  the  effectiveness  of  a  reparation  system,  the  timing  of 
benefits  as  well  as  their  adequacy  must  be  considered.  Thus,  delay  is  a  fac- 
tor in  judging  whether  a  system  allocates  the  burdens  of  injury  appropriately. 
Even  in  respect  of  minor  cases,  it  would  be  difficult  to  characterize  the  tort 
regime  as  operating  promptly.^  Delay,  however,  has  the  greatest  impact  on 
the  accident  victim  in  the  case  of  a  serious  injury,  and  it  is  in  just  this 
situation  that  the  tort  regime  is  especially  slow.  Except  in  the  case  of  fatal 
accidents,  the  rule  seems  to  be  that  the  more  serious  the  injury  the  longer 
the  delay  before  compensation.  Thus,  where  amounts  of  $5,()00  or  more 
are  involved,  it  is  usual  for  the  victim  to  wait  several  years  before  compensa- 
tion is  paid.^ 

The  other  schemes,  of  course,  do  not  operate  with  the  same  degree  of 
delay.  Since,  however,  at  this  level  of  loss  the  combined  tort  and  non-tort 
recovery  ratio  is  well  below  50%,^  one  may  conclude  that  the  non-tort 
schemes,  no  matter  how  efficient,  do  not  solve  the  general  problem  of  delay. 

Delay  represents  a  serious  problem  even  when  one  is  certain  of  ultimate 
compensation.  The  payment  of  bills  must  be  postponed,  or  temporary 
methods  of  meeting  them  found.  This  is  at  best  worrisome  and  inconvenient. 
If  one  is  recuperating  from  an  injury,  it  can  be  subversive.  When  one  is  un- 
certain whether  and  to  what  extent  one  will  be  compensated,  the  effect  of 
delay  upon  recovery  is,  at  best,  subversive  and,  at  worst,  catastrophic.  As 
the  amount  that  is  eventually  awarded  depends  in  part  upon  the  progress 
towards  recovery  that  has  taken  place  up  to  the  time  of  the  assessment,  there 
is  a  disincentive  to  physical,  psychological  and  economic  rehabilitation.^ 

Fatal  accidents  are  compensated  more  quickly  than  serious  injuries. 
Given  the  low  recovery  ratio,  however,  it  is  difficult  to  regard  this  with 


2See  infra.  Chapter  V. 

3The  median  delay  found  by  the  Osgoode  Hall  Study  on  Compensation  for 
Victims  of  Automobile  Accidents  was  three  to  five  months.  See  infra,  Chapter  V. 
4  See  infra.  Chapter  V. 
^Ibid. 
^See  infra,  Chapter  VI. 
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satisfaction.  It  may  simply  reflect  the  attitude  that  small  amounts  are  not 
worth  prolonged  dispute. 

3.  Assessing  Damages 

Damages  awarded  for  personal  injury  attributable  to  negligence  purport 
to  compensate  for  both  pecuniary  and  non-pecuniary  loss.  Pecuniary  loss 
means  the  expenses  and  the  loss  of  pecuniary  benefits  attributable  to  the 
injury;  property  damage,  hospital  and  medical  expenses  and  loss  of  income 
are  the  most  common.  Non-pecuniary  loss  means  those  heads  of  damage 
which  are  not  susceptible  of  objective  measurement  in  monetary  terms  but 
which  have  nevertheless  been  considered  worthy  of  remedial  recognition. 
These  heads  are  expressed  in  a  variety  of  ways,  but  they  include  pain  and 
suffering,  shortened  expectation  of  life  and  loss  of  the  amenities  of  life. 

The  principal  problem  in  respect  of  pecuniary  heads  of  damage  is 
posed  by  the  tort  regime's  reliance  on  the  once-for-all  assessment  of  dam- 
age. This  contributes  to  the  problem  of  delay  because  it  makes  it  important 
to  be  as  sure  as  possible  what  the  losses  are  before  the  once-for-all  assess- 
ment takes  place.  Perhaps  more  important,  however,  is  the  virtual  guarantee 
this  once-for-all  assessment  provides  that  individuals  with  permanent  or 
long-lasting  disabilities  will  be  inappropriately  compensated.  Because  pre- 
diction of  future  expenses  and  loss  of  benefits  is  at  best  educated  guess-work, 
it  is  almost  certain  that  in  the  individual  case  there  will  be  a  significant 
margin  of  error  which  may  be  beneficial  to  the  individual  but  is  more  likely 
to  be  detrimental. 

In  respect  of  the  non-pecuniary  heads,  there  are  two  problems:  justi- 
fying the  attempt  to  attach  a  price  to  something  which  is  not  susceptible  of 
compensation,  and  calculating  the  amount. 

4.  Cost 

The  principal  source  of  compensation  under  the  tort  regime  is  liability 
insurance.  The  liability  insurer,  of  course,  derives  the  necessary  revenue 
from  premiums  paid  by  those  motorists  who  insure  against  liabiUty.  At  a 
conservative  estimate,  in  Ontario  this  would  include  over  90%  of  all  vehicle 
owners.  "^  After  commission  to  agents,  other  administrative  expenses  and 
underwriting  profit,  insurance  companies  have  only  between  65  and  70 
cents  on  the  premium  dollar  to  pay  out  in  claims.  Legal  fees  of  victims  and 
of  the  representatives  of  other  schemes  claiming  by  right  of  subrogation 
take  another  10  to  15  cents  from  the  premium  dollar.  When  one  considers 
that  40%  of  the  civil  trial  time  spent  by  the  Supreme  and  County  Courts  is 
devoted  to  the  determination  of  motor  vehicle  negligence  claims,  it  is  very 
nearly  true  that  the  cost  of  the  tort  regime  is  equal  to  the  reparations  that 
it  achieves.^  Reasonable  reparation  can  be  accomphshed  much  less  expen- 
sively. Hence,  unless  other  valid  objectives  are  being  served  by  the  tort 
regime,  its  cost  does  not  justify  its  continued  use  as  a  means  of  making 
reparation  for  motor  vehicle  accident  injuries. 


^Figure  provided  by  the  Ministry  of  Transportation  and  Communications. 
^See  infrOy  Chapter  VII. 
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5.    Allocation  of  Costs 


Since  expenses  and  losses  arising  out  of  the  operation  of  a  motor 
vehicle  may  be  recoverable  in  a  tort  action  and  at  the  same  time  be  the  sub- 
ject of  compensation  from  some  other  source,  usually  referred  to  as  "col- 
lateral", the  choice  has  to  be  made  between  allowing  double  recovery  for 
the  expense  or  loss,  or  requiring  one  source  or  the  other  to  bear  the  whole 
burden.  A  third  possibility  would  be  to  divide  the  responsibility,  but  this  is 
not  a  choice  the  law  has  considered.  With  regard  to  the  two  choices  it  has 
considered,  the  attitude  of  the  law  has  been  rather  ambivalent.  In  some 
situations  double  recovery  is  allowed.  In  others  the  collateral  source  pays 
(because  it  is  more  efficient  and  faster)  but  then  shifts  the  loss  to  the  tort- 
feasor's insurer  by  means  of  a  right  of  subrogation  to  the  claim  of  the  victim. 
In  still  others  the  loss  borne  by  the  collateral  source  is  allowed  to  remain 
there.  ^ 

While  there  are  ways  of  rationalizing  variation  in  approach,  essen- 
tially the  issue  is  one  of  competing  policies:  restricting  compensation  to 
losses  suffered,  which  leads  to  the  conclusion  that  if  a  collateral  source  has 
already  borne  the  loss  this  much  should  be  deducted  from  any  recovery 
against  the  tortfeasor;  and  refusing  a  "wrong-doer"  the  fortuitous  benefit  of 
a  collateral  source,  which  leads  to  the  conclusion  that  no  deduction  from  the 
tort  damage  can  and  should  be  made,  hence  the  victim  should  either  receive 
double  compensation  or  the  collateral  source  should  be  repaid  through  sub- 
rogation or  otherwise.  Repayment  of  the  collateral  source  may  also  be 
justified  on  the  basis  that  the  cost  of  motoring  should  be  borne  by  those  who 
motor.  While  this  may  be  a  factor  influencing  the  courts  in  some  cases, 
however,  it  is  not  expressly  alluded  to  in  the  reasons  for  judgment.  It  may 
also  be  a  factor  behind  the  legislative  decision  to  create  rights  of  subro- 
gation, as  for  example  under  the  Ontario  Health  Insurance  Plan,^^  but 
again  it  is  not  expressly  enunciated. 

It  is  the  conclusion  of  this  Report  that  compensation  should  be  re- 
stricted to  losses  suffered.  The  Report  also  concludes  that  the  cost  of  motor- 
ing should  be  borne  primarily  by  the  activity  of  motoring.  Double  recovery, 
therefore,  should  not  be  permitted,  and  where  a  collateral  source  exists 
it  should  either  be  excused  from  paying  the  loss  that  is  attributable  to  motor- 
ing, or  should  be  reimbursed  for  it. 

6.    Legal  Policy 

Ostensibly  the  tort  regime  is  concerned  with  determining  rights  by 
reference  to  fault.  The  obligation  to  compensate  for  injuries  inflicted  is 
based  upon  a  concept  of  blame.  The  entitlement  to  compensation  for  in- 
juries suffered  is  similarly  based.  Is  this,  from  a  philosophical  point  of  view, 
an  immutable  tenet  of  justice?  Must  remedies  for  the  short-comings  of  the 
negligence  action  be  compatible  with  the  continued  existence  of  the  negli- 
gence action,  or  may  the  remedy  include  abandonment  of  the  fault  principle 
altogether?  The  conclusion  of  this  Report  is  that  the  fault  principle  is  not  a 
fundamental  requirement  of  justice. 


^See  infray  Chapter  III. 
loSee  The  Health  Insurance  Act,  1972.  S.O.  1972,  c.  91,  s.  35. 
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It  is  said  that  the  fault  notion  developed  under  the  influence  of  the 
moral  philosophy  of  the  church  which  sought  to  ameliorate  the  prevailing 
notion  of  strict  liability  by  allowing  exculpation  where  more  culpability  did 
not  exist.  The  industrial  revolution  provided  an  impetus  to  the  develop- 
ment of  this  approach  to  tort  law. 

It  was  felt  to  be  in  the  better  interest  of  an  advancing  economy  to 
subordinate  the  security  of  individuals,  who  happened  to  become 
casualties  of  the  new  machine  age,  rather  than  fetter  enterprise  by 
loading  it  with  the  cost  of  'inevitable'  accidents. ^^ 

The  concept  that  fault  should  determine  the  right  to  compensation 
assumes  that  a  loss  must  fall  either  on  the  victim  or  on  the  person  who 
caused  it.  The  burden  of  the  loss  should  be  visited  on  the  latter  only  if  he 
is  to  blame.  It  is,  however,  an  unfortunate  corollary  that  if  he  is  not  to 
blame,  the  burden  must  fall  on  the  victim  though  he  may  be  equally  blame- 
less. In  fact  these  are  not  the  only  alternatives.  Most  motor  vehicle  owners 
are  insured  so  that  even  in  the  event  they  are  found  to  be  at  fault  they  do 
not  bear  the  loss.  The  loss  is  spread  among  other  insured  owners  who  are 
'innocent'  in  the  particular  case.  Too,  most  injury  victims  are  insured  against 
some  forms  of  loss  so  that  even  if  no  one  is  to  blame  they  do  not  suffer  the 
entire  loss  themselves.  Once  again,  it  is  spread  among  other  insured  persons 
without  regard  to  blame.  In  fact,  therefore,  we  have  abandoned  the  principle 
of  personal  responsibility  based  on  fault  in  the  area  of  personal  injury 
reparation.  We  continue,  however,  to  preserve  the  system  premised  on  fault 
even  though  we  have  deprived  it  of  much  of  its  philosophical  foundation. 

Fault  plays  a  much  less  significant  role  in  determining  the  right  to 
compensation  than  is  generally  conceded.  In  the  vast  majority  of  cases  that 
are  settled  without  resort  to  trial,  negligence  is  only  one  factor  among  sev- 
eral in  determining  the  ultimate  disposition.  If  lawyers  are  not  involved,  as 
they  are  not  in  more  than  50%  of  the  cases,^^  negligence  may  not  be  a 
factor  at  all.  Laymen,  including  insurance  adjusters,  even  when  impartial, 
have  a  less  than  perfect  understanding  of  the  concept.  Apart  from  this,  both 
sides  must  weigh  the  cost  of  litigation,  the  likelihood  that  their  view  of  the 
facts  will  prevail,  and  the  urgency  of  the  claimant's  need  for  money. 

In  the  small  minority  of  cases  that  are  litigated,  negligence  as  a  theory 
must  be  applied  to  facts  as  found.  Facts  as  found  depend  on  evidence,  and 
evidence  in  motor  vehicle  accident  cases  is  highly  unreliable.  This  is  so  not 
only  because  Utigants  may  deliberately  attempt  to  put  their  conduct  in  the 
best  light,  but  because  lack  of  attention  is  so  often  a  factor  in  a  motor 
vehicle  accident  from  the  very  beginning.  Too,  the  necessary  judgments 
(distances,  speeds,  elapsed  time)  are  extremely  difficult  to  make,  and 
memories  fade  and  become  distorted  before  a  case  ever  gets  to  trial.  Even 
where  negligence  as  a  theory,  therefore,  is  an  important  factor,  the  be- 
haviour to  which  it  is  being  applied  is  not  necessarily  the  behaviour  which 
actually  occurred  and  which  must  be  judged. 


i^Fleming,  The  Law  of  Torts,  4th  ed.,  at  p.  8. 

i2See,  for  example,  Linden,  Report  of  the  Osgoode  Hall  Study  on  Compensation 
for  Victims  of  Automobile  Accidents  (1965),  at  p.  V-4,  where  it  was  found 
that  lawyers  were  consulted  in  only  37.3%  of  the  cases  surveyed. 
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In  any  event,  negligence  is  not  fault  in  the  generally  accepted  sense 
of  the  word.  Negligence  is  not  extraordinary  behaviour  which  people  have 
it  in  their  power  to  avoid,  although  it  does  include  that,  and  may  at  one  time 
have  been  confined  to  that.  In  the  twentieth  century,  however,  negUgence 
also  embraces  ordinary,  everyday  behaviour;  the  kind  of  mistakes  anyone 
can  make  and  does  make  every  driving  day  fortunately,  in  most  cases,  with- 
out serious  consequence.  It  is,  therefore,  inappropriate  to  determine  the  right 
to  compensation  as  though  it  were  a  matter  of  punishing  misbehaviour.  In 
a  real  sense,  personal  injury  and  property  damage  are  an  inevitable  con- 
sequence of  the  activity  of  motoring;  and  if  we  are  not  punishing  wrong- 
doing through  an  award  of  damages,  the  corollary  that  we  ought  not  to 
compensate  accident  victims  in  the  absence  of  wrong-doing  is  imdermined 
as  well. 

In  view  of  the  minor  role  that  fault  actually  plays,  then,  the  claim 
frequently  advanced^  ^  on  behalf  of  the  tort  regime  —  that  it  has  substantial 
deterrent  value  —  is  fallacious.  In  the  words  of  a  Report  of  the  New  York 
State  Insurance  Department  :^^ 

Individual,  last-moment  driver  mistakes  —  undeterred  by  fear  of 
death,  injury,  imprisonment,  fine  or  loss  of  Hcense  —  surely  cannot  be 
deterred  by  fear  of  civil  liabiHty  against  which  one  is  insured.  Indeed, 
as  a  matter  of  logic,  the  contrary  is  true. 

7.    Existing  "No-Fault"  Benefits 

Under  The  Insurance  Act^^  certain  accident  benefits  form  a  compul- 
sory part  of  every  motor  vehicle  liability  policy.  They  extend  to  the  occu- 
pants of  the  insured  vehicle  and  to  anyone  else  injured  by  the  vehicle  except 
the  occupants  of  other  vehicles,  who  are  insured  under  the  pohcies  covering 
the  other  vehicles.  The  accident  victim  who  receives,  or  is  entitled  to  re- 
ceive, benefits  under  this  "no-fault"  provision  has  his  or  her  tort  claim 
against  anyone  who  may  be  responsible  for  the  injury  correspondingly  re- 
duced, provided  that  the  person  who  may  be  responsible  carries  a  motor 
vehicle  liability  policy  and  hence  is  a  contributor  to  the  "no-fault"  scheme 
as  well.^^ 

The  benefits  under  Schedule  E  of  The  Insurance  Act^"^  include  medical 
and  rehabilitation  costs,  funeral  expenses,  death  benefits  to  survivors  and 
payments  in  lieu  of  income  in  cases  of  total  disability.  It  is  too  early  to  assess 
definitively  the  impact  of  this  scheme.  A  number  of  observations,  however. 


i3See,  for  example.  Linden,  Canadian  Negligence  Law  (1972),  at  pp.  474-82; 
American  Bar  Association,  Report  of  the  Special  Committee  on  Automobile 
Accident  Reparations  (1969),  at  pp.  127-32;  Cramton,  "Driver  Behaviour  and 
Legal  Sanction  —  A  Study  of  Deterrence"  (1969),  66  Mich.  L.  Rev.  421; 
Griffiths,  "Don't  Abolish  Tort  Law  in  Auto  Accident  Compensation"  (1969), 
12  Can.  B.J.  187,  at  p.  190. 

i^New  York  Insurance  Department,  Automobile  Insurance  .  .  .  For  Whose 
Benefit?  A  Report  to  Governor  Nelson  A.  Rockefeller  (1970),  at  p.   12. 

^^The  Insurance  Act,  R.S.O.  1970,  c.  224,  as  amended  by  S.O.  1971,  c.  84. 

16S.O.  1971,0.  84,  s.  17(2). 

iTIbid.,  s.  26. 
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can  be  made  and  the  conclusion  tx>  which  they  lead  is  that  the  present 
scheme  is  not  an  adequate  solution  for  the  problems  that  exist. 

The  most  important  observation  to  be  made  is  that  the  "no-faulf* 
benefits  are  basically  a  secondary  source  of  compensation.  In  other  words, 
the  scheme  does  not  pay  any  losses  that  are  covered  by  other  medical  or 
hospital  plans  or  that  are  covered  by  other  legislation,  and  it  pays  at  a  re- 
duced level  for  total  disability  if  the  injured  person  is  receiving  other  com- 
pensation in  heu  of  income.  Because  98%  of  Ontario's  residents  are  entitled 
to  benefits  under  the  Ontario  Health  Insurance  Plan,  the  medical  and  re- 
habilitation benefits  under  an  automobile  insurance  policy  will  tend  to  play 
a  marginal  role  at  best. 

The  other  benefits  are  sufficiently  restricted  as  to  amount  or  avail- 
ability that  they  can  hardly  be  said  to  meet  the  needs  of  the  accident  victim, 
and  they  are  unlikely  to  diminish  significantly  reliance  on  the  tort  regime. 
Given  the  deficiencies  of  the  tort  regime,  we  beUeve  that  law  reform  should 
go  beyond  reducing  reliance  on  it,  and  we  recommend  that  in  the  motor 
vehicle  accident  field  it  should  be  replaced  entirely. 


CHAPTER  III 

TORT  LIABILITY,  INSURANCE  AND 
COLLATERAL  SOURCES 


The  time  when  motor  vehicle  injuries  and  property  damage  first  be- 
came a  fact  of  life  in  Europe  and  North  America  was  a  time  when  problems 
of  compensation  for  harm  done  by  one  to  another  were  regarded,  in  com- 
mon law  jurisdictions,  as  purely  private  matters  to  be  settled,  if  not  by 
agreement  between  the  parties,  then  by  the  courts  through  the  application  of 
the  law  of  torts.  Delictual  HabiHty  on  the  part  of  the  person  whose  motoring 
activity  inflicted  the  harm  was  seen  as  the  normal  source  of  any  reparation 
that  might  be  made  in  civil  law  jurisdictions  as  well.  ;    . 

It  did  not  follow  from  this  that  Hability  for  damage  caused  by  motor 
vehicles  would  be  based  on  fault.  Indeed,  the  courts  at  first  considered  the 
notion  of  imposing  strict  liability  for  personal  injury  and  property  loss  occa- 
sioned by  the  operation  of  motor  vehicles  on  the  ground  that  the  motor 
vehicle  was  a  "dangerous  thing"  or  that  the  activity  of  motoring  was  "in- 
herently dangerous".  1  Ultimately,  however,  what  Professor  Fleming  calls 
"the  dogmatic  postulate  of  no  liabihty  without  fault"^  prevailed.  The  courts 
decided  that  negligence  was  the  more  appropriate  theory  for  determining 
liability  and  it  continues  to  the  present  to  be  the  theory  applied^  or  ostensibly 
so.  Fault  is  also  the  basis  of  liability  in  most  civil  law  jurisdictions;    . 

Theoretically,  then,  the  loss  suffered  by  a  motor  vehicle  .  accident 
victim,  whether  it  be  personal  injury  or  property  damage,  either  had  to  be. 
borne  by  him  as  one  of  the  misfortunes  of  life  or  shifted,  at  least  as  to  those 
elements  capable  of  being  satisfied  by  a  pecuniary  award;,  to  the  person 
whose  motoring  activity  had  inflicted  the  loss,  if  it  could  be  established  that 
the  latter  were  to  blame  and  if  he  had  the  resources  to  meet  thfe  liability. 

It  is  not  surprising  that  the  "dogmatic  postulate"  should'haiVe  prevailed 
in  the  area  of  motor  vehicle  accident  compensation.  On  the  other  hand  it  is 
not  an  age-old  concept  or  some  immutable  natural  law,  but  rather  a  devel- 
opment of  the  last  one  hundred  and  fifty  years  that  constituted  a  more-or- 
less  conscious  recognition  of  the  inhibitory  effect  of  strict  li-ability.  Strict 
liability  had  been  the  prevailing  theory  of  liability  both  in  trespass  and  tres- 
pass on  the  case.  To  quote  Professor  Fleming  again: ^ 

The  immense  conglomeration  of  individuals  on  the  roads  and  in 
factories  would  have  made  it  intolerable  to  persist  with  liability  for  the 
consequences  of  purely  accidental  contact.  Activity  and  enterprise 
would  have  been  undesirably  inhibited  as  long  as  the  element  of  chance 
exposed  a  person  to  liability  for  unavoidable  harm.  'No  liability  with- 


iSee,  for  example,  Gibbons  v.  Vanguard  Motor  Bus  Co.  (1908),  25  T.L.R.  13; 

Hutchins  v.  Maunder  (192Q),  37  T.L.R.  72;  Wing  v.  London  General  Omnibus 

Co.,  [1909]  2  K.B.  652  (per  Fletcher  Moulton  L.J.). 
^Fleming,  The  Law  of  .Torts,  4th  ed.,  at  p.   103.  .  ."" 

3/^iW.,  at  pp.  19-20.  .     ■    ..:      .'/;.         . 
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out  fault*  became  not  only  the  axiom  of  19th-century  philosophical 
individualism,  but  reflected  the  necessities  of  a  rapidly  expanding  so- 
ciety based  on  a  system  of  private  enterprise.  It  postulated  that  the  risk 
of  unavoidable  harm  should  be  borne  by  the  accident  victim  himself 
as  the  price  of  participating  in  the  larger  benefits  accruing  to  society  as 
a  whole  from  private  initiative  and  exertion,  provided  the  particular 
activity  did  not  create  an  unreasonable  hazard  by  prevailing  com- 
munity standards.  In  consequence,  the  old  regime  of  strict  liability  for 
all  trespass  came  to  be  substantially  modified  in  the  second  half  of  the 
last  century  in  favour  of  the  modem  principle  that  no  one  can  ordi- 
narily complain  of  personal  injury  unless  it  be  caused  by  the  defend- 
ant's intentional  aggression  or  negligent  default. 

At  the  same  time  that  liability  based  on  fault  was  being  established  as 
the  appropriate  principle  for  compensating  motor  vehicle  accident  victims, 
policy-makers  were  beginning  to  consider  a  substitute  for  the  negligence 
action  in  which  the  right  to  compensation  for  personal  injury  suffered  by 
workmen  would  not  depend  upon  the  ability  to  establish  that  someone 
was  to  blame.*  Admittedly,  there  were  particular  reasons  appUcable  to  the 
employment  situation  which  rendered  the  negligence  action  especially  in- 
adequate to  deal  with  the  problem  of  the  injured  workman.  For  example, 
the  resources  of  the  employee  were  frequently  unequal  to  the  task  of  taking 
on  the  employer  in  a  legal  contest.  The  doctrine  of  common  employment, 
under  which  employers  were  relieved  from  liability  for  personal  injuries 
which  were  attributable  to  the  negligence  of  a  fellow  servant  of  the  injured 
person,  defeated  many  claims.  By  this  time,  the  "dogmatic  postulate"  was 
already  beginning  to  lose  some  of  its  force.  It  was  being  recognized  that 
industrial  activities  had  established  themselves  as  vigorous  elements  of  the 
economy  and  the  concern  not  to  inhibit  them  was  beginning  to  give  way  to 
a  more  powerful  concern  for  the  injuries  they  inflicted. 

One  cannot  help  but  speculate,  although  one  can  do  no  more,  on  what 
the  attitude  of  the  courts  might  have  been  had  they  been  able  to  foresee  the 
incredible  extent  of  the  personal  injury  and  property  damage  that  would 
result  from  motoring,  especially  if  they  could  at  the  same  time  have  foreseen 
the  development  of  liability  insurance  as  a  means  of  slipping  between  the 
horns  of  the  dilemma  by  "pulverizing  the  losses  and  sprinkling  them  on 
everybody  instead  of  letting  them  fall  in  heavy  chunks  on  a  few  imfortunate 
victims",^  or  shifting  them  to  a  few  unfortunate  motorists.  Perhaps  judicial 
opinion  would  have  been  divided  even  as  it  is  today. 

One  finds,  although  only  occasionally,  powerful  statements  from  the 
judiciary  such  as  that  of  Lord  Denning  in  Nettleship  v.  Weston:^ 

The  high  standard  thus  imposed  by  the  judges  is,  I  believe,  largely 
the  results  of  the  policy  of  the  Road  Traffic  Acts.  Parliament  requires 


*The  United  Kingdom  was  the  first  to  introduce  a  workmen's  compensation 
scheme  in  1897.  New  Zealand  copied  the  legislation  in  1900,  as  did  the 
Australian  states  in  the  same  period.  Ontario's  plan  came  into  effect  in  1915, 
British  Columbia's  in  1916,  with  the  rest  of  the  provinces  following  suit  in 
subsequent  years.  Several  American  states  adopted  plans  between  1913  and  1915. 

^Conard  et  al.,  Automobile  Accident  Costs  and  Payments  (1964),  at  p.  98. 

6[19711  3  All  E.R.  581,  at  586. 
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every  driver  to  be  insured  against  third-party  risks.  The  reason  is  so  that 
a  person  injured  by  a  motor-car  should  not  be  left  to  bear  the  loss  on  his 
own,  but  should  be  compensated  out  of  the  insurance  fund.  The  fimd 
is  better  able  to  bear  it  than  he  can.  But  the  injured  person  is  only 
able  to  recover  if  the  driver  is  liable  in  law.  So  the  judges  see  to  it  that 
he  is  liable,  unless  he  can  prove  care  and  skill  of  a  high  standard:  see 
The  Merchant  Prince  and  Henderson  v.  Henry  E.  Jenkins  and  Sons 
Ltd.  Thus  we  are,  in  this  branch  of  the  law,  moving  away  from  the  con- 
cept: 'no  liability  without  fault'.  We  are  beginning  to  apply  the  test: 
'on  whom  should  the  risk  fall?'. 

Not  all  judges  are  as  frank  as  Lord  Denning,  nor  are  they  all  of  the 
same  opinion.  Nevertheless  the  standard  imposed  by  the  law  of  negligence 
today  is  probably  higher  than  it  was  a  century  or  two  ago,  no  doubt  due  in 
part  to  the  existence  of  liabihty  insurance. 

While  the  concept  of  fault  originally  may  have  connoted  moral  blame, 
the  modem  concept  of  negligence  does  not.  It  is  doubtful,  however,  whether 
this  is  generally  understood.  Negligence,  of  course,  includes  some  morally 
blameworthy  behaviour,  but  it  also  embraces  ordinary  everyday  behaviour 
—  the  kinds  of  mistakes  that  one  can  and  does  make  every  driving  day, 
fortunately,  in  most  cases,  without  serious  consequence.'' 

In  general  terms,  one  owes  a  duty  to  all  those  whom  one  ought  reason- 
ably to  foresee  could  be  affected  by  one's  driving,  to  take  reasonable  care 
in  the  conduct  of  one's  vehicle  to  avoid  injuring  them.  If  one  is  in  breach 
of  the  duty  and  damage  results  one  is  liable  in  neghgence.  Reasonable  fore- 
seeability  and  reasonable  care  indicate  acceptable  or  desirable  standards. 
They  may  or  may  not  be  realistic.  But  one  may  well  fall  below  them  through 
lack  of  knowledge,  lack  of  intelligence,  lack  of  ability  or  lack  of  imagination, 
more  often  than  through  ill  will  or  lack  of  effort.  There  are  very  few  drivers 
capable  of  constant  adherence  to  the  standard  in  the  high  speed,  high  den- 
sity, split-second  traffic  environment  of  today. 

In  conclusion,  the  policy  considerations  which  underlay  the  original 
determination  to  make  liability  based  on  fault  the  source  of  compensation 
for  motor  vehicle  accident  losses  have  been  transformed. 


1 .    The  Recent  History  of  Fault 

While  fault  continues  to  be  the  dominant  theory  of  liability  in  the  law 
of  torts,  it  is  clear  that  in  recent  years  the  "postulate"  has  become  much 
less  "dogmatic".  Although  he  was  writing  of  the  United  States,  the  ob- 
servations of  Professor  Fleming  James  are  apphcable  to  Canada  as  well:^ 


■^For  a  more  elaborate  discussion  of  driver  error  see  Klein  and  Waller,  Causa- 
tion, Culpability  and  Deterrence  in  Highway  Crashes,  U.S.  Department  of 
Transportation  Automobile  Insurance  and  Compensation  Study,  Section  3, 
"Characteristics  of  Individuals  Involved  in  Crashes  and  Violations." 

sjames,  "Analysis  of  the  Origin  and  Development  of  the  Negligence  Actions", 
in  U.S.  Department  of  Transportation,  Tlie  Origin  and  Development  of  the 
Negligence  Action  (1970),  at  p.  41. 
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The  developments  since  1900  have  been  along  two  lines.  These 
are  separate  but  at  times  overlapping.  The  first  has  been  a  retreat 
from  insistence  on  fault  and  a  renascence  of  strict  liability  both  by 
statute  and  judicial  decision.  The  second  has  been  the  increasing  pro- 
vision for  certain  human  needs  on  what  may  be  called  broadly  a  social 
insurance  basis  without  regard  to  the  concept  of  liability  and  often 
without  any  attempt  to  trace  the  source  of  the  need. 

Early  in  this  century  the  fault  theory  lost  its  hold  on  the  whole  field 
of  employment-related  injuries  by  the  enactment  in  Ontario  and  many  other 
jurisdictions  of  Workmen's  Compensation  Acts.^  Workmen's  Compensation 
legislation  tended  to  adopt  the  insurance  rather  than  the  liability  approach 
to  compensation  without  fault.  In  other  words,  the  employer  was  not  made 
strictly  liable  to  the  employee  but  rather  all  employers  were  required  to 
contribute  to  a  fund  out  of  which  accident  claims  would  be  paid  by  the  ad- 
ministering authority,  the  Workmen's  Compensation  Board. 

On  the  other  hand,  strict  liability  has  begun  to  exclude  the  fault  prin- 
ciple in  respect  of  injuries  caused  by  defective  products.  The  Sale  of  Goods 
Act  was  passed  in  England  in  1893^*^  and  in  Ontario  in  1917.^^  The  warran- 
ties that  goods  will  be  reasonably  fit  for  the  purpose  for  which  they  are  sold 
and  of  merchantable  quality^-  impose  strict  liability  on  the  seller  for  per- 
sonal injury  and  property  damage  resulting  from  a  breach  of  warranty.  In 
some  American  jurisdictions,  the  warranty  concept  has  been  extended  be- 
yond the  contractual  relationship  of  buyer  and  seller  to  embrace  manu- 
facturers of  defective  products  as  well.^^  Canadian  law  continues  to  base 
manufacturer's  liability  on  negligence,  but  procedural  devices  have  had  the 
effect  of  imposing  something  very  much  akin  to  strict  liability  on  a  variety 
of  forms  of  commercial  enterprise.  In  Zeppa  v.  Coca-Cola  Ltd.,^"^  it  was 
held  that  "the  jury  having  found  that  the  particles  of  glass  which  caused  the 
injury  .  .  .  were  in  the  bottle  of  Coca-Cola  when  it  left  the  manufacturer,  a 
presumption  of  negligence  .  .  .  arose". ^^  In  Varga  v.  John  Lahatt  Ltd.^^ 
where  chlorine  was  found  in  a  bottle  of  beer,  it  was  observed  that  "this  case 
comes  strictly  under  the  second  conclusion  reached  by  My  Lord  the  Chief 
Justice  of  Ontario  in  Zeppa  v.  Coca-Cola  Ltd.  .  .  .  and  there  was  a  burden 
of  disproving  negligence  on  the  part  of  the  defendant  brewery.  .  .  ."^"  If  the 
burden  of  disproving  negligence  in  manufacturing  cases  is  upon  the  manu- 
facturer and,  further,  if  it  cannot  be  discharged  by  showing  that  the  system 


^See  supra  note  4. 

lOThe  Sole  of  Goods  Act,  1893,  56  &  57  Vict.  c.  71. 

iiNow  The  Sale  of  Goods  Act,  R.S.O.  1970,  c.  421. 

i^Note  10  supra,  s.  14;  note  11  supra,  s.  15. 

isSee  generally  Prosser,  'The  Assault  Upon  the  Citadel  (Strict  Liability  to  the 
Consumer)"  (1960),  69  Yale  LJ.  1099;  "The  Fall  of  the  Citadel  (Strict  Liabil- 
ity to  the  Consumer)"  (1966),  50  Minn.  L.  Rev.  791;  and  Prosser,  Handbook 
of  the  Law  of  Torts,  4th  ed.  Since  Henningsen  v.  Bloomfield  Motors  Inc. 
(I960),  32  N.J.  358,  161  A2d.  69  (New  Jersey),  which  extended  the  implied 
warranty  concept  from  food  and  products  "for  intimate  bodily  use"  such  as 
cosmetics,  to  automobiles,  all  but  eight  states  have  abandoned  privity  of  con- 
tract as  a  requirement  for  strict  liability. 

14[1955]  5  D.L.R.  (2d)   187  (Ont.). 

^Mbid.,  at  p.    194. 

16(1957),  6  D.L.R.  (2d)  336  (Ont.). 

17/fczV.,  at  p.  347. 
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of  manufacturing  and  packaging  is  a  careful  one,  then  it  will  be  a  rare  case 
in  which  the  manufacturer  can  escape  liability.  The  policy  behind  this 
procedural  rule  seems  to  be  to  assist  the  victims  of  defective  products  to 
obtain  compensation  for  their  losses. 

The  maxim  res  ipsa  loquitur^^  is  also  generally  applied  in  nianufac- 
turers'  cases.  In  other  words,  where  a  product  is  defective  at  the  time  it 
leaves  the  manufacturer  and  where  this  defect  causes  harm,  the  courts  are 
prepared  to  infer  that  it  is  the  type  of  thing  which  would  not  have  happened 
unless  someone  in  the  manufacturing  organization  has  been  negligent.  One 
may  surmise  that  policy  considerations  underlie  the  uniformity  of  approach. 
In  any  event,  the  usual  burden  which  is  said  to  arise  in  res  ipsa  loquitur 
cases,  namely  the  burden  to  produce  an  explanation  that  is  equally  con- 
sistent with  negligence  and  no  negligence,  is  also  a  difficult  one  to  discharge 
given  the  unavailability  of  a  case  history  for  each  individual  item  that  a 
manufacturer  produces.  The  application  of  the  maxim  to  the  crash  of  air- 
planes^^ also  has  a  marked  effect  on  the  question  of  liability.  Given  the 
difficulty  in  establishing  the  reasons  for  many  air  crashes  the  question  seems 
largely  to  have  become  "for  how  much  is  the  airline  liable?"  rather  than  "is 
the  airline  liable  at  all?". 

In  the  area  of  motor  vehicle  accidents  the  fault  principle  remains  more 
nearly  intact.  The  reverse  onus  on  the  issue  of  negligence  imposed  on  the 
motorist  in  cases  other  than  collisions  between  vehicles  by  section  133  of 
The  Highway  Traffic  Act^^  tends  to  make  the  motorist  strictly  liable  in  cases 
to  which  it  applies.  Some  commentators  observe  that  the  courts  have  steadily 
raised  the  standard  of  care  in  negligence  so  that  it  approaches  closer  to 
strict  liability.-^  It  is  nevertheless  true  that  the  no-fault  concept  has  been 
given  its  greatest  impetus  in  the  motor  vehicle  accident  area  by  legislative 
enactment  of  compensation  schemes  that  are  not  based  on  fault,  rather  than 
by  any  shift  in  the  doctrines  developed  by  the  courts. 

Although  some  of  the  schemes  that  have  been  proposed  would  have 
replaced  the  negligence  action  altogether  as  a  means  of  compensating 
motor  vehicle  accident  victims,^^  none  of  the  schemes  yet  enacted  has  gone 

isSee,  for  example,  Shandloff  v.  City  Dairy,  [1936]  O.R.  579  (Ont.);  Arendale 
V.  Canada  Bread,  [1941]  2  D.L.R.  41  (Ont.);  Mathews  v.  Coca-Cola,  [1944] 
2  D.L.R.  355  (Ont.);  Interlake  Tissue  Mills  v.  Salmon,  [1948]  O.R.  950, 
[1949]  1  D.L.R.  207  (Ont.);  Castle  v.  Davenport-Campbell,  [1952]  3  D.L.R. 
540  (Ont.);  Zeppa  v.  Coca-Cola,  [1955]  O.R.  950,  [1955]  5  D.L.R.  187  (Ont.); 
Varga  v.  John  Labatt  (1957),  6  D.L.R.  (2d)  336  (Ont.);  Grant  v.  Australian 
Knitting  Mills,  [1936]  A.C.  85. 

i^See,  for  example,  Fosbroke-Hobbes  v.  Airwork,  [1937]  1  AH  E.R.  108;  Malone 
V.  T.C.A.,  [1942]  O.R.  453;  Zerka  v.  Lau-Goma  Airways  (1960),  23  D.L.R. 
(2d)   145  (Ont.). 

20r/7e  Highway  Traffic  Act,  R.S.O.  1970,  c.  202. 

2iSee,  for  example,  James,  loc.  cit.  supra  note  8;  Fleming,  op.  cit.  supra  note  2. 

22See  Ison,  The  Forensic  Lottery  (1967);  McRuer,  "The  Motor  Car  and  the  Law" 
(1966),  4  Osgoode  Hall  L.J.  54;  American  Insurance  Association,  Report  of 
the  Special  Committee  to  Study  and  Evaluate  the  Keeton-O'Connell  Basic 
Protection  Plan  and  Automobile  Accident  Reparations  (1968);  The  Report  of 
the  British  Columbia  Royal  Commission  on  Automobile  Insurance  (1968); 
New  York  Insurance  Department,  Automobile  Insurance  .  .  .  For  Whose  Bene- 
fit? (1970);  United  States  Congress,  H.  Con.  Res.  241  (1971);  Report  of  the 
Royal  Commission  of  Inquiry  on  Compensation  for  Personal  Injury  in  New 
Zealand  (1970). 
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that  far.  They  all  adopt  the  msurance  approach  rather  than  the  liabiUty 
approach  to  compensation.  That  is,  the  compensation  is  paid  to  the  victim 
on  the  basis  that  the  victim  is  insured  under  a  poUcy  of  insurance  rather 
than  on  the  basis  that  a  motorist  is  Hable  for  the  injury  inflicted.  But  they 
all  pay  losses  only  up  to  certain  ceilings,  leaving  any  claim  beyond  the  ceil- 
ing to  be  litigated  in  the  ordinary  manner. 

The  idea  that  a  no-fault  compensation  scheme  can  co-exist  with  the 
fault  system  is  practically,  but  not  ideologically,  acceptable.  The  two 
schemes  are  premised  on  such  different  philosophies  of  compensation  that 
one  can  only  reconcile  their  co-existence  as  a  practical  compromise  between 
the  strongly  held  views  of  those  who  regard  no-fault  as  an  essential  reform 
and  the  equally  strongly  held  views  of  those  who  regard  the  fault  system 
as  a  fundamental  requirement  of  justice.  The  proposal  put  forward  by  the 
New  York  State  Department  of  Insurance^^  would  have  replaced  the  fault 
system  altogether,  but  although  it  was  introduced  into  the  legislature  it  did 
not  survive.  Another  no-fault  proposal  that  would  be  a  substitute  for, 
rather  than  a  supplement  to,  the  fault  system  has  been  put  before  the 
United  States  Congress.^*  The  American  Insurance  Association  supports  its 
own  scheme  to  replace  the  fault  regime.^^  On  the  other  hand,  the  most 
famous,  or  notorious,  of  all  no-fault  proposals,  depending  on  one's  point  of 
view,  the  Keeton-O'Connell  plan,^^  is  only  a  partial  substitute  for  the  fault 
system  although  it  goes  well  beyond  any  plans  so  far  adopted  in  its  scope 
of  coverage.  It  has  been  attacked  by  the  advocates  of  both  philosophies, 
however,  for  its  ideological  inconsistency. 

2.    No-Fault  Legislation  in  Various  Jurisdictions 

(a)    CANADA 

In  Canada,  five  provinces  have  partial  no-fault  insurance  established  by 
legislation. 2^  In  Alberta,  British  Columbia,  Manitoba  and  Saskatchewan  the 
plans  are  compulsory.  In  Ontario  one  cannot  buy  automobile  insurance 
without  participating  in  the  "no-fault"  plan,  but  today  insurance  itself  is  not 
compulsory  so  it  cannot  be  said  that  the  "no-fault"  plan  is  compulsory.  The 
Alberta  and  Ontario  plans  are  underwritten  by  private  companies.  In  Mani- 
toba and  Saskatchewan  the  plans  are  underwritten  by  public  agencies  and 
British  Columbia  is  in  the  process  of  adopting  the  same  approach. 

Motor  vehicle  collisions  result  in  damage  to  vehicles  and  other  prop- 
erty, and  in  personal  injuries.  Personal  injuries  result  in  medical  and  asso- 


^^Supra  note  22. 

^^Supra  note  22. 

^^ Supra  note  22. 

26Keeton  and  O'Connell,  Basic  Protection  for  the  Traffic  Victim  (1965). 

270ntario:  S.O.  1971,  c.  84,  amending  The  Insurance  Act,  R.S.O.  1970,  c.  224; 
Manitoba:  Manitoba  Automobile  Insurance  Act,  S.M.  1970,  c.  102;  Saskat- 
chewan: The  Automobile  Accident  Insurance  Act,  R.S.S.  1965,  c.  409,  as 
amended;  Alberta:  S.A.  1971,  c.  53,  amending  Alberta  Insurance  Act,  R.S.A. 
1970,  c.  187;  British  Columbia:  S.B.C.  1969,  c.  11,  amending  the  Insurance  Act, 
R.S.B.C.  1960,  c.  197,  the  Automobile  Insurance  Act  (Bill  35)  passed  April  18, 
1973,  the  Insurance  Corporation  of  British  Columbia  Act  (Bill  34)  passed 
AprU  18,  1973. 
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ciated  hospital  costs,  loss  of  income  and  a  variety  of  less  common  and  less 
obvious  expenses.  When  the  injury  is  fatal,  dependants  may  sujffer  financial 
losses  as  well.  No-fault  schemes  concern  themselves  invariably  with  the 
financial  costs  of  injuries,  fatal  and  otherwise,  but  not  necessarily  with  the 
non-pecuniary  losses  (pain  and  suffering,  loss  of  the  amenities  of  life  and 
shortened  expectation  of  life)  and  not  necessarily,  either,  with  property 
damage. 

( i )   Fatal  A  ccidents 

All  the  Canadian  plans  provide  for  payment  of  certain  benefits 
where  a  fatality  results  from  an  automobile  accident.  The  amounts  vary 
according  to  who  is  killed:  the  head  of  a  household,  a  spouse  in  a  two- 
parent  household,  or  a  dependant  child.  They  vary,  as  well,  according  to 
how  many  surviving  members  of  the  family  there  are.  The  Ontario  pro- 
visions include  $500  for  funeral  expenses  and  a  lump  sum  payment  varying 
from  $500  for  a  child  under  five  to  $5,000  for  the  head  of  a  household.  The 
latter  figure  may  be  augmented  by  $1,000  for  each  survivor  (spouse  and 
dependants)  in  excess  of  one,  and  parents  may  qualify  as  dependants. 
Other  plans  go  further,  by  providing  for  weekly  benefits  to  the  survivors  for 
104  weeks.  Alberta  and  British  Columbia  provide  $50  a  week,  plus  $10  a 
week  for  each  dependant  other  than  the  first.  By  way  of  example,  if  a  head 
of  a  household  were  killed  and  were  survived  by  a  spouse  and  two  children, 
in  Ontario  the  death  benefit  apart  from  funeral  expenses  would  be  $7,000; 
in  Alberta  or  British  Columbia  it  would  be  $7,000  plus  $70  a  week  for 
104  weeks,  or  a  total  of  $14,280. 

Manitoba's  death  benefits  are  similar  to  those  of  Ontario.  Saskatchewan 
pays  only  lump  sum  benefits,  but  at  a  higher  level  than  Manitoba  and 
Ontario.  A  primary  dependant  receives  $7,500  and  each  secondary  de- 
pendant receives  $1,500  to  a  maximum  of  $7,500.  It  is  worth  noting,  how- 
ever, that  the  average  loss  suffered  in  a  fatal  accident  is  somewhere  in  the 
vicinity  of  $40,000.28 

( i i )   Personal  Injuries 

Personal  injuries  usually  engender  medical  costs,  frequently  give  rise  to 
hospital  expenses,  sometimes  involve  loss  of  income  and  occasionally  beget 
a  variety  of  other  expenses.  With  the  advent  of  universal  medical  and  hos- 
pital insurance  the  issue  arises  as  to  whether  no-fault  accident  plans  should 
cover  these  costs  or  whether  they  should  be  left  to  be  paid  in  the  ordinary 
way  by  medical  and  hospital  plans.  The  Commission  is  of  the  view  that 
motor  vehical  accident  insurance  ought  to  be  the  primary  source  of  all  com- 
pensation for  motor  vehicle  accident  victims.-^  The  no-fault  plans  which 
now  exist  in  Canada  have  rejected  this  principle.  Saskatchewan  makes  no 
provision  for  hospital  or  medical  expenses  among  its  compulsory  no-fault 
benefits.  Plans  in  other  provinces  cover  these  costs,  but  only  on  a  second 


28This  is  an  estimate,  arrived  at  by  extrapolating  the  average  losses  for  fatal 
injuries  in  the  British  Columbia  and  Osgoode  Hall  studies,  infra.  Chapter  V. 
These  data  are  10  and  12  years  old  respectively. 

29See  infra,  Part  C  for  details  of  the  Commission's  recommendations. 
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losis  baisis/Til  bfhef' words,  they  pay  only  if  there  is  no  other  source  of 
(ibmpensatioh  and  since  virtually  all  people  are  otherwise  insured  against 
these  losses j  at  least  up  to  a  point,  the  role  played  by  the  automobile  no- 
fault  benefits  is  rniriimal. 

'  Where  injuries  are  serious,  incotne  loss  becomes  a  significant  feature 
of  the  damages  suffered.  Three  provinces,  Alberta,  British  Columbia  and 
Ontario,  provide  against  this  risk  only  where  the  disability  is  total.  In 
Ontario  the  payment  is  80%  of  gross  earnings  of  the  insured  with  the 
maximum  payment  being  $70  weekly.  In  Alberta  and  British  Columbia  the 
r^te  is  also  S0%  but  the  maximum  payable  is  only  $50.  Manitoba  has  a  $50 
flat  rate  while  Saskatchewan's  flat  rate  is  $60.  The  latter  two  provinces  com- 
pensate for  partial  disability  at  half  the  rate  for  total  disability.  British 
Columbia  and  Ontario  have  a  formula  for  reducing  the  payment  where  in- 
come loss  is  compensated  from  another  source.  Thus,  the  automobile  policy 
is  not  entirely  second-loss  insurance  as  to  this  particular  risk.  All  the  prov- 
inces save  Ontario  exclude  the  first  seven  days  of  disability.  Manitoba  and 
Saskatchewan  require  the  disability  to  render  the  victim  incapable  of  per- 
forming any  work  for  which  he  or  she  may  be  suited  by  training  or  ability. 
The  other  provinces  merely  require  that  the  victim  be  incapable  of  doing 
his  or  her  job.  Alberta,  Manitoba  and  Saskatchewan  limit  payments  to  a 
period  of  104  weeks.  British  Columbia  and  Ontario,  in  effect,  change  their 
definition  of  total  disabihty  after  104  weeks.  Instead  of  continuing  to  pay  on 
the  basis  that  the  individual  is  incapable  of  doing  his  or  her  job,  they 
require,  as  Manitoba  and  Saskatchewan  do  from  the  outset,  that  the  indi- 
vidual be  incapable  of  doing  any  job  for  which  he  or  she  may  be  suited  by 
education  or  experience.  If  the  injury  victim  still  meets  the  definition,  how- 
ever, the  payments  may  continue  until  death,  but  are  reduced  by  the  Old 
Age  Pension  and  the  Canada  Pension. 

(iii)  Property  Loss 

Collision  insurance  is,  of  course,  a  form  of  no-fault  coverage.  It  pro- 
tects the  owner  of  the  vehicle  against  damage  to  the  vehicle,  subject  to  a 
deductible  portion,  regardless  of  blame  for  the  damage.  Because  of  the  in- 
surer's right  of  subrogation,  however,  this  insurance  does  not,  in  theory, 
affect  the  need  to  determine  fault.  In  practice,  however,  it  has  a  considerable 
impact  on  the  fault  system. 

The  no-fault  plans  of  all  five  provinces  do  not  extend  to  property 
damage,  whether  to  vehicles  or  otherwise. 

(iv)  Non-Pecuniary  Losses 

None  of  the  no-fault  plans  operating  in  Canada  provides  for  pay- 
ment on  account  of  the  non-pecuniary  heads  of  damage  as  such.  Manitoba 
and  Saskatchewan  make  lump-sum  payments,  beyond  the  amounts  already 
described,  for  permanent  disabilities  such  as  amputations,  limitations  in  the 
mobility  of  joints,  impairment  of  hearing  and  eyesight  and  facial  disfigure- 
ment. The  Manitoba  maximum  is  $6,000  for  100%  impairment.  The  Sas- 
katchewan maximum  is  $4,000. 
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(b)    THE  UNITED  STATES 


No-fault  automobile  insurance  is  gaining  in  acceptability.  More  recent 
plans,  therefore,  are  more  far  reaching  than  those  enacted  in  earlier  years. 
Perhaps  the  most  complete  and  generous  plan  is  the  one  enacted  in  the 
state  of  Michigan  late  in  1972  to  come  into  effect  in  the  autumn  of  1973,^^ 

(i)  Michigan 

Compulsory  personal  protection  insurance  will  pay  for  all  medical  and 
hospital  expenses  and  for  all  recovery  and  rehabilitation  costs.  Lost  income 
will  be  made  up  with  a  1 5  %  deduction  to  take  account  of  the  fact  that  the 
benefits  are  tax  free,  and  with  a  maximum  of  $1,000  per  month  and  a  limit 
of  three  years.  Provision  is  made  for  periodic  adjustments  tO'  reflect  changes 
in  the  cost  of  living.  In  addition,  up  to  $20  a  day  for  other  expenses  may  be 
claimed  for  a  three  year  period.  Death  benefits  include  up  to  $1,000  for 
funeral  expenses  and  payment  of  economic  support  to  dependants  at  up  to 
$20  a  day  per  person  to  a  maximum  of  $1,000  a  month  over  a  three  year 
period. 

Benefits  received  from  collateral  sources  are  deductible  from  amounts 
payable  under  the  personal  protection  insurance.  An  injured  party  is  still 
entitled  to  bring  a  negligence  action  but  the  personal  protection  insurer  may 
recover  from  the  damages  awarded  any  amount  paid  out  under  the  policy, 
or  deduct  the  recovery  from  any  benefits  owing.  Recovery  for  non-pecuniary 
losses  is  limited  to  cases  of  death,  serious  disability  or  disfigurement. 

The  unique  aspect  of  the  Michigan  legislation  is  its  compulsory  prop- 
erty protection  insurance  which  pays  property  losses  irrespective  of  fault  to 
a  maximum  of  one  million  dollars.  This  does  not  include  damage  to  vehicles 
or  their  contents  except  where  the  vehicle  is  parked  at  the  time  of  the 
damage,  nor  does  it  apply  to  property  owned  by  the  policy  holder  or  mem- 
bers of  the  policy  holder's  household. 

(ii)  New  York 

The  Comprehensive  Automobile  Insurance  Reparations  Act^^  passed 
by  the  New  York  legislature  in  January,  1973  provides  no  death  benefits 
and  no  property  damage  coverage.  In  other  respects  it  is  similar  to  the 
Michigan  plan.  It  pays  medical,  hospital  and  associated  expenses,  and 
psychiatric  costs,  as  well  as  the  costs  of  physical  and  occupational  therapy 
and  rehabilitation.  There  is  no  time  limit.  Lost  earnings  have  a  20%  de- 
duction but  the  same  $1,000  maximum  and  three  year  time  limit  apply. 
The  New  York  plan  pays  up  to  $25  a  day  for  other  necessary  expenses  for 
a  maximum  of  a  year. 

There  is  still  a  right  to  bring  a  negligence  action  but  there  may  be  no 
recovery  for  any  loss  covered  by  the  personal  injury  insurance.  Damages 
for  non-pecuniary  losses  are  limited  to  cases  of  serious  injury,  which  means 
death,  dismemberment,   significant  disfigurement,   a  compound  or  com- 


30Michigan  Compiled  Laws  Annotated,  s.  500.3101  et  seq. 

3iMcKinney's  Insurance  Law,  Art.  XVIII,  s.  670  et  seq.  (effective  Jan.  1,  1974). 
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minuted  fracture,  permanent  loss  or  use  of  a  body  organ,  member,  function 
or  system,  or  where  the  medical,  hospital  and  associated  expenses  exceed 
$500.  The  limit  on  benefits  payable  regardless  of  fault  is  $50,000. 

(iii)  Massachusetts 

One  of  the  earliest  plans  in  the  United  States  was  the  Personal  Injury 
Protection  Plan  enacted  in  Massachusetts, ^^  Its  no-fault  limits  are  lower: 
$2,000  per  person  per  accident  with  a  maximum  total  of  $12,000  per  acci- 
dent. The  tort  action  continues  to  exist,  with  amounts  paid  by  the  Personal 
Injury  Protection  Plan  deducted,  and  with  pain  and  suffering  available  only 
in  cases  of  serious  injuries. 

It  should  be  observed,  of  course,  that  the  vast  majority  of  automobile 
accident  injuries  come  within  the  limit  of  the  Massachusetts  plan.  Experi- 
ence with  the  plan  indicates  a  significant  reduction  in  the  premium  cost  of 
automobile  insurance  to  the  motorist. 

(iv)  Illinois 

The  compulsory,  no-fault  scheme  in  effect  in  lUinois  since  January  1, 
1972^3  pays  for  medical,  hospital  and  funeral  expenses  incurred  within  a 
year  of  the  injury-causing  accident  to  a  maximum  of  only  $2,000.  The 
maximum  income  continuation  benefit  is  $150  a  week  with  a  52  week  limit. 
Provision  is  also  made  for  the  payment  of  up  to  $12  a  day  for  one  year  on 
account  of  loss  of  services  where  an  injured  person  is  not  a  wage  earner. 

An  interesting  feature  of  the  Illinois  plan  is  its  provision  for  an  optional 
additional  coverage  paying  all  medical,  hospital  and  funeral  expenses  with 
no  time  limit  but  with  a  maximum  of  $2,000  for  funeral  expenses,  a  limit 
of  $50,000  per  person  and  $100,000  per  accident.  This  optional  coverage 
would  also  extend  wage  loss  benefit  for  five  years  and  would  pay  survivors' 
benefits  for  five  years  as  well.  Also  noteworthy  in  this  plan,  which  preserves 
the  negligence  action,  is  the  limitation  imposed  on  recovery  for  pain  and 
suffering.  Such  recovery  can  be  had  only  in  cases  of  dismemberment  and 
disfigurement  and  is  limited  to  50%  of  the  first  $500  and  100%  of  the 
excess. 

(v)  Other  Plans 

A  number  of  other  American  jurisdictions  have  *'no-fault"  plans.** 
Most  involve  fairly  modest  hmits.  Not  one  replaces  the  tort  action,  but  all 
recognize  the  inadequacy  of  the  tort  action  as  a  means  of  compensating 
victims  of  motor  vehicle  accidents. 

(C)    NEW  ZEALAND 

Although  many  jurisdictions  have  departed  from  fault-based  liability 
as  the  principal  legal  theory  bearing  on  entitlement  to  compensation  for 


32Mass.  Gen.  Laws  Ann.  c.  90,  sec.  34A,  D,  M,  N,  O   (Supp.   1972);  c.   175, 

Sees.  22E-H,  113  B-C  (1972);  c.  231  Sec.  6D  (Supp.  1972). 
•"^'^P.A.  77-1430,  amending  Illinois  Insurance  Code  of  1937. 
3'*See  supra.  Chapter  I,  note  7. 
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bodily  injury  caused  by  certain  activities,  New  2^aland  is  the  first  to  have 
adopted  a  comprehensive  plan  for  dealing  with  accidental  injuries  no  matter 
how  caused.  The  Accident  Compensation  Act,  1972,^^  establishes  an 
Earner's  Scheme  and  a  Motor  Vehicle  Accident  Scheme,  the  former  dealing 
with  personal  injuries  to  earners  but  not  limited  to  injuries  arising  out  of 
employment  and  the  latter  covering  the  entire  population  with  respect  to 
injuries  inflicted  by  motor  vehicles.  Where  the  schemes  operate,  the  tort 
action  is  abolished. 

Compensation  includes  medical  and  related  benefits,  compensation  for 
lost  earning  capacity  at  a  rate  of  80%  of  earnings  up  to  $200  a  week,  lump- 
sum payments  for  non-pecuniary  losses  in  cases  of  permanent  loss  or  im- 
pairment of  bodily  function  to  a  maximum  of  $5,000  and  compensation  for 
pain  and  suffering  and  loss  of  amenities  to  a  maximum  of  $7,500.  Other 
injury-related  expenses  are  covered  as  well.  Death  benefits  include  funeral 
expenses,  and  an  allowance  for  a  dependant  widow  or  widower  of  50% 
of  the  amount  that  would  have  been  payable  to  the  deceased  for  loss  of 
earning  capacity.  The  dependants'  allowance  is  higher  where  other  depend- 
ants are  involved. 

The  Act  is  the  culmination  of  the  debate  following  the  Report  of  the 
Royal  Commission  of  Inquiry  into  Compensation  for  Personal  Injury  in  New 
Zealand  in  1967.  The  rationale  for  this  departure  from  the  fault  principle 
can  be  found  in  the  following  passage  of  the  Royal  Commission  Report  :^^ 

The  statistics  apart  we  have  no  doubt  where  the  balance  of  argument 
must  lie.  The  moral  basis  for  the  application  of  the  fault  principle  can- 
not be  explained  in  terms  of  the  legal  conception  of  negligence  because 
the  test  of  negligence  is  objective  and  impersonal.  Moreover,  it  be- 
comes quite  irrelevant  in  a  system  which  requires  through  compulsory 
insurance  that  the  loss  be  borne  not  by  individual  dependants  but 
by  the  whole  community.  All  this  might  not  matter  if  the  principle 
was  justified  by  the  achievement,  but  it  is  not.  Nobody  can  predict 
with  any  assurance  the  outcome  of  a  damages  action.  There  are  long 
delays  inseparable  from  the  very  nature  of  the  process.  The  investiga- 
tory procedure  and  the  trial  of  the  action  in  Court  are  costly.  And 
throughout  the  plaintiff  is  not  only  left  in  some  considerable  suspense, 
but  he  is  also  left  to  carry  his  loss  without  assistance.  Finally,  during 
all  this  period  there  is  not  merely  an  absence  of  any  encouragement  for 
him  to  minimize  his  potential  damages  by  returning  to  work:  in  fact 
the  converse  applies.  Many  plaintiffs  are  reluctant  to  return  to  work 
until  their  claim  is  finalized  lest  the  damages  be  reduced  in  propor- 
tion to  their  effort. 

The  common  law  action  has  performed  a  useful  function  in  the  past, 
but  without  doubt  it  has  been  increasingly  unable  to  grapple  with  the 
present  needs  of  society  and  something  better  should  now  be  found. . . . 


35New  Zealand  Statutes,  1972,  Vol.  1,  No.  43. 
It  has  come  to  our  attention  that  an  amendment  of  the  Accident  Compensation 
Act,  to  come  into  effect  on  April  1,  1974,  proposes  to  extend  the  compensation 
provisions  to  everyone  in  New  Zealand,  including  residents,  visitors  and  non- 
earners.  (New  Zealand  News  Bulletin,  Sept.  19,  1973). 

8«At  pp.  48-49. 
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3.    Liability  Insurance 


Although,  as  we  have  seen,  courts  may  have  re-defined  fault  and 
legislatures  may  have  eroded  it,  the  development  of  liability  insurance  has 
had  by  far  the  most  significant  impact  on  it  as  a  working  doctrine  in  motor 
vehicle  accident  cases,  even  though,  generally,  the  courts  have  expressly 
declared  it  to  be  irrelevant.  A  trial  judge  may  dispense  with  a  jury  if  the 
existence  of  insurance  is  mentioned,  the  theory  being  that  the  knowledge 
may  influence  the  jury  to  decide  the  case  against  the  defendant  since  the 
burden  of  the  damage  award  will  not  have  to  be  borne  by  the  defendant. 
A  judge  trying  a  case  without  a  jury  is  expected  to  disregard  the  existence  of 
insurance  if  the  fact  becomes  known. ^^  It  may  be  supposed,  however,  that 
juries  are  not  unaware  that  most  motorists  are  insured.  It  is  argued  by 
commentators  that  the  existence  of  insurance  as  a  device  for  cushioning  the 
impact  of  judgments  has  led  to  a  greater  willingness  on  the  part  of  judges 
and  juries  to  brand  conduct  as  negligent  and  thus  to  raise  the  standard  of 
care  to  be  expected  of  motorists. ^^ 

Individual  cases  should  not  be  decided  according  to  whether  or  not  the 
defendant  has  insurance.  A  more  realistic  recognition  of  the  general  sig- 
nificance of  insurance,  however,  might  lead  to  a  reaUzation  that  the  fault 
concept  has  been  very  seriously  undermined. 

The  negligence  action  is  a  loss-shifting  procedure.  Its  basic  assumption 
is  that  a  loss  must  either  be  borne  by  the  victim  or  shifted  to  the  person 
who  has  brought  it  about.  In  the  early  days  of  the  negligence  action  this 
was  a  valid  assumption.  There  was  no  other  place  for  the  loss  to  go,  or  so 
it  appeared.  Hence  the  view  developed  that  it  ought  not  be  shifted  to  the 
defendant  unless  the  latter  were  to  blame  or  unless  the  latter  were  carrying 
on  an  "inherently  dangerous"  or  an  "extraordinary"  activity.  Hence,  too, 
the  corollary  view^^eveloped  that  a  "wrongdoer"  ought  not  to  escape  the 
consequences  of  the  wrong-doing.  Liability  insurance,  however,  is  a  loss- 
distributing  device  which  prevents  the  "wrongdoer"  from  having  to  bear  the 
loss  and  which  spreads  the  loss  among  other  motorists  who  are  insured  and 
who  are  "innocent"  in  the  particular  case.  In  other  words,  the  dilemma 
upon  which  the  loss-shifting  system  is  premised,  namely  choosing  one  or 
other  party  to  bear  the  whole  loss,  is  avoided  and  the  fundamental  purpose 
of  fault-finding  is  undercut. 

In  other  areas  of  its  application  the  loss-distribution  system,  imple- 
mented by  insurance,  does  not  concern  itself  with  preliminary  loss-shifting, 
litigation  or  fault-finding.  In  some  cases  this  may  be  because  a  loss-shifting 
procedure  has  no  role  to  play:  for  example,  in  cases  of  fire,  flood  or  other 
act  of  God.  In  the  field  of  workmen's  compensation,  loss-distribution  re- 
placed loss-shifting  because  the  loss-shifting  system  so  rarely  shifted  the 
loss.  In  respect  of  motor  vehicle  accident  losses,  however,  the  loss-distri- 


37The  leading  Canadian  case  is  Bowhey  v.  Theakston,  [1951]  S.C.R.  679,  [1951] 
4  D.L.R.  150.  But  see  Hellenius  v.  Lees,  [1971]  1  O.R.  273,  where  it  was  held 
that  the  rule  should  not  apply  where  what  was  said  by  the  defense  counsel 
might  reasonably  have  led  the  jury  to  infer  that  the  defendant  was  uninsured. 

38See,  for  example,  the  remarks  of  Lord  Denning  quoted  supra.  See  also  Fleming, 
op.  cit.  supra  note  2,  at  pp.  275-6. 
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bution  system  was  merely  added  to  the  loss-shifting  system.  This  regime 
now  involves  a  shifting  of  the  loss  through  fault-litigation  followed  by  a  dis- 
tribution of  the  loss  through  liability  insurance. 

Preliminary  loss-shifting  followed  by  loss-distribution  can,  in  some  cir- 
cumstances, make  sense:  for  example,  in  cases  of  manufacturers'  liability, 
where,  in  the  first  instance,  the  manufacturer  pays  the  injured  party's  claim. 
The  loss-distribution  may  then  occur  through  the  commercial  enterprise 
passing  the  cost  on  to  its  customers  as  part  of  the  price  of  the  product, 
although  liability  insurance  is  an  alternative.  The  recognition  of  the  loss- 
distributing  capacity  of  the  commercial  enterprise  has  been  one  of  the 
reasons  why  in  so  many  jurisdictions  in  the  United  States  strict  liability  has 
replaced  negligence  as  the  criterion  for  the  prehminary  loss-shifting.  It  may 
also  He  behind  the  trend  in  Canada  towards  stricter  manufacturers'  liability. 

Preliminary  loss-shifting  is  not,  however,  the  most  convenient  way  of 
instituting  loss-distribution  for  motor  vehicle  accident  losses,  since  the  only 
method  of  distribution,  for  the  private  individual  at  least,  is  insurance, 
which  might  as  well  be  resorted  to  immediately.  Nor  does  it  make  sense  to 
limit  the  losses  distributed  to  those  which  are  the  result  of  blameworthy 
conduct  except,  perhaps,  as  a  means  of  keeping  the  insurance  premiums 
down.  Other  reasons  are  advanced  but  none  is  persuasive^^  in  the  face  of 
the  fact  that  the  result  is  to  deny  compensation  to  many,  and  indeed  there  is 
evidence  that  the  cost  saving  to  be  realized  by  replacing  the  expensive  and 
unwieldy  combination  of  systems  now  operating  with  a  single  no-fault  plan 
would  ensure  that  the  premium  burden  would  not  be  significantly  increased. 
In  any  event,  the  costs  of  motoring  cannot  be  avoided.  They  can  only  be 
hidden  by  being  borne  by  other  compensation  systems  or  by  the  victims 
themselves. 


4.    Collateral  Sources  of  Compensation 

While  liability  insurance  ensures  that  the  apparent  burden  of  "wrong- 
doing" is  in  reality  distributed  among  "innocent"  motorists,  a  variety  of 
other  schemes  provide  for  payments  to  be  made  without  any  pretense  of 
concern  for  blame.  Workmen's  Compensation,^^  the  Ontario  Health  Insur- 
ance Plan,*^  various  forms  of  accident  insurance,  income  insurance,  sick  pay 
benefits,  pension  plans  and  social  insurance  and  social  welfare  programmes 
are  of  this  sort.  Of  course,  they  may  ultimately  distribute  a  loss  that  is 
caused  by  the  negligent  conduct  of  a  motorist  and  is  therefore  capable  of 
being  shifted  and  distributed  by  the  tort-insurance  method  as  well.  It  is 
apparent  that  two  or  more  systems  may  overlap. 

When  more  than  one  source  of  compensation  is  available  in  a  par- 
ticular situation  a  problem  arises.  Should  one  of  the  sources  bear  the  entire 
burden,  and  if  so,  which  source?  Should  the  several  sources  share  the  loss 
in  accordance  with  some  formula?  Or,  should  each  source  be  required  to 


39For  further  discussion  of  the  arguments  made  by  the   defenders  of  liability 

based  on  fault,  see  infra,  Chapter  VIIL 
^^The  Workmen's  Compensation  Act,  R.S.O.   1970,  c.   505. 
41  See  The  Health  Insurance  Act,  1972,  S.O.  1972,  c.  91. 
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pay  the  loss  in  full?  Under  present  law  and  practice  there  is  no  single 
answer. 

In  the  case  of  medical  and  hospital  expenses  there  is  one  answer.  The 
burden  is  borne  by  the  negligent  motorist,  or  rather  in  most  cases,  the 
negligent  motorist's  insurer.  This  result  is  assured  through  the  right  of  sub- 
rogation which  the  Ontario  Health  Insurance  Plan  possesses. '^^  The  private 
insurer  providing  extended  health  care  benefits  has  a  right  of  subrogation 
as  well.*^  Thus  while  the  health  insurer  may  in  the  first  instance  pay  the 
costs  of  medical  and  hospital  treatment  and  care,  where  these  costs  are 
attributable  to  the  negligence  of  a  third  person  they  may  be  recovered  by 
the  health  insurer  either  as  a  result  of  litigation  commenced  or  a  claim  filed 
in  the  name  of  the  victim  by  the  health  insurer. 

Similarly,  the  statutory  right  of  subrogation  given  to  the  Workmen's 
Compensation  Board  ensures  that  where  the  workman  is  entitled  to  benefits 
under  The  Workmen's  Compensation  Act  and  to  a  right  of  action  against 
some  person  for  negligence  in  the  operation  of  a  motor  vehicle,  the  motor- 
ist's insurer  shall  ultimately  pay  the  workman's  loss,  though  in  the  first 
instance  it  has  been  paid  by  the  Board  because  of  the  workman's  election  to 
take  benefits  under  the  Act.'** 

Private  and  voluntary  insurance  purchased  by  the  accident  victim  is 
generally  ignored  by  the  courts  in  assessing  damages.  This  has  different 
consequences  according  to  whether  there  is  a  right  of  subrogation  under  the 
particular  contract  of  insurance.  If  there  is  such  a  right,  then  the  ultimate 
single  source  of  compensation  for  the  loss  is  the  negligent  motorist's  insurer 
just  as  in  the  cases  already  considered  the  injured  person's  insurer  collects 
from  the  motorist's  insurer  for  the  payment  made.  In  the  absence  of  the 
right  of  subrogation  the  consequence  may  be  double  compensation;  the  in- 
jured person  collects  for  his  loss  both  from  his  own  insurer  and  from  the 
motorist's.  The  principle  behind  this  policy  is  well  expressed  by  Lord  Justice 
Asquith  in  Shearman  v.  Folland:^^ 

If  the  wrongdoer  were  entitled  to  set  off  what  the  plaintiff  was  entitled 
to  re-coup  or  had  re-couped  under  his  policy,  he  would  in  effect  be 
depriving  the  plaintiff  of  all  benefit  from  the  premiums  paid  by  the 
latter,  and  appropriating  that  benefit  to  himself. 

This  view  led  to  a  fairly  general  distinction,  in  cases  where  there  was 
no  obligation  on  the  recipient  to  pay  them  back,  between  collateral  benefits 
that  were  paid  for  by  the  person  entitled  to  receive  them  and  those  that, 
while  they  might  come  as  of  right,  could  be  considered  gratuitous.  The 
courts  have  tended  not  to  make  any  deduction  on  account  of  the  former, 
nor  on  account  of  any  payments  that  could  actually  be  called  charitable. 
They  have  tended  on  the  other  hand  to  take  account  of  the  gratuitous  pay- 
ment by  deducting  it  from  the  damage  award.  Thus,  for  example,  in  Men- 


42See  The  Health  Insurance  Act,  1972,  S.O.  1972,  c.  91,  s.  35. 

43 Pursuant  to  contract. 

44See  The  Workmen's  Compensation  Act,  R.S.O.  1970,  c.  505,  s.  8(4). 

4r»[i950]  1  All  E.R.  976,  at  p.  978. 
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hennet  v.  Schoenholz,^^  the  Ontario  Court  of  Appeal  held  that  "sick  pay" 
received  by  the  plaintiff  in  an  action  for  damages  for  personal  injuries 
should  reduce  the  claim  for  special  damages  where  there  was  no  evidence 
that  the  sick  pay  was  anything  but  a  gratuitous  payment  upon  the  part  of 
the  employer.  The  court  indicated  that  the  result  would  have  been  differ- 
ent had  there  been  "evidence  from  the  union  or  otherwise  ...  to  indicate 
that  this  was  a  payment  obligatory  on  the  employer's  part,  payment  for 
which  benefit  had  been  negotiated  or  accepted  by  the  union  for  the  em- 
ployee in  heu  of  a  comparable  increase  in  his  hourly  wage."*^  In  other 
words,  if  the  deduction  of  sick  pay  benefits  would  have  the  effect  of  depriv- 
ing the  employee  of  the  benefit  of  something  for  which  the  employee  had 
paid,  then  the  deduction  should  not  be  made.  Where  no  deduction  is  made, 
of  course,  the  accident  victim  is  more  than  fully  compensated  for  his  loss  of 
time.  The  court  appHed  Browning  v.  War  Office  et  al.,"^^  a  decision  of  the 
English  Court  of  Appeal  in  which  the  collateral  source  of  benefit  was  a 
pension  which  the  plaintiff  was  entitled  to  receive  under  United  States  law 
upon  his  discharge  from  the  Air  Force  due  to  injuries  resulting  from  the 
defendant's  negligence.  Lord  Denning  concluded  that  the  pension  must  be 
taken  into  account  in  calculating  the  plaintiff's  damages  even  though  this 
would  not  have  occurred  had  the  pension  been  paid  for  by  the  plaintiff's 
own  contributions.  Otherwise,  in  his  view,  the  plaintiff  would  be  compen- 
sated twice  over  for  part  of  his  loss.  Lord  Justice  Diplock  also  took  the 
view  that  the  pension  must  be  considered,  since  otherwise  the  plaintiff 
would  be  financially  better  off  as  a  result  of  his  injuries  than  he  would  have 
been  if  they  had  never  occurred.  Lord  Justice  Donovan  dissented.  In  his 
view  the  plaintiff  had  "earned  this  pension  by  money's  worth  corresponding 
to  the  premiums  in  a  case  of  insurance;  that  money's  worth  being  the  services 
he  rendered  under  his  contract  of  employment."^^  Thus  the  plaintiff  ought 
not  to  be  deprived  of  the  benefit  of  something  for  which  he  had  paid. 

Relying  upon  the  distinction  between  benefits  paid  for  by  the  victim 
and  benefits  gratuitously  paid,  Mr.  Justice  Hughes,  in  the  Ontario  case  of 
Kingscott  v.  Megaritis  et  al.^^  deducted  from  the  plaintiff's  special  damages 
for  loss  of  wages  an  amount  already  received  in  the  form  of  weffare  pay- 
ments. 

The  attitude  of  the  English  court,  however,  has  changed  since  Brown- 
ing V.  War  Office.  In  Parry  v.  Cleaver^^  the  House  of  Lords  disapproved  of 
the  Browning  case.  The  attitude  of  the  Ontario  Court  of  Appeal  has  also 
changed.  In  Boarelli  v.  Flannigan^^  the  issue  was  whether  welfare  payments 
received  by  the  plaintiff  should  be  deducted  from  any  claim  for  lost  wages. 
The  court  concluded  that  they  should  not,  because,  unlike  the  circumstances 
of  the  Kingscott  case,  the  plaintiff  had  made  an  assignment  of  any  money 
that  he  was  to  receive  as  a  result  of  the  accident,  in  favour  of  the  munici- 


46(1971),  20  D.L.R.  (3d)  395. 
^Tlbid.,  at  p.  398. 
48[1962]  3  All  E.R.  1089. 
49/Z)/d.,  at  p.  1094. 
50(1972),  27  D.L.R.  (3d)  310. 
5i[1967]  2  AU  E.R.  1168. 
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pality,  to  the  extent  of  the  welfare  assistance  received.  The  court  did  not 
stop  there,  however.  It  took  the  view  that  in  enacting  welfare  legislation,  the 
legislature's  intention  was  not  to  benefit  wrongdoers.  Consequently  welfare 
payments  are  in  no  case  to  be  taken  into  account.  The  problem  of  double 
compensation,  the  court  thought,  ought  to  be  left  to  the  legislature  to  resolve 
by  creating  a  right  of  subrogation  if  it  should  choose  to  do  so.  Turning  to 
other  collateral  benefits,  Dubin,  J. A.,  speaking  for  the  court,  said:^^ 

With  respect  to  collateral  benefits  obtained  pursuant  to  collective  bar- 
gaining agreements  or  private  contracts  of  employment,  I  would  view 
such  benefits  as  part  of  the  wage  package  and  the  benefits  received  as 
having  been  paid  for  by  the  employee,  and  I  do  not  think  that  they 
should  be  treated  any  differently  than  a  benefit  received  from  a  private 
insurance  plan.  But  what  of  a  payment  made  ex  gratial  It  is  clear  that 
an  ex  gratia  payment  from  a  relative  or  friend  has  never  been  the  sub- 
ject of  deduction.  In  my  view,  I  see  no  difference  in  principle  if  the 
ex  gratia  payment  emanated  from  the  employer. 

It  would  seem,  therefore,  that  the  present  answer  to  the  question  of 
which  source  should  bear  the  burden  of  a  negligently  inflicted  loss  depends 
on  whether  or  not  a  right  of  subrogation  exists.  If  it  does,  then  the  burden  is 
borne  entirely  by  the  negligent  motorist's  insurer  because  the  collateral 
source  recoups  its  payment  and  the  injured  party  recovers  only  once.  If  it 
does  not  then  each  source  is  required  to  pay  the  loss  in  full.  The  victim,  of 
course,  receives  double  recovery. 

In  the  case  of  fatal  accidents  it  would  appear  that  some  of  the  benefits 
accruing  to  the  dependants  of  the  deceased  victim  will  be  taken  into  account 
in  determining  the  amount  to  be  awarded  to  them  imder  The  Fatal  Acci- 
dents Act,^^  while  others  will  not.  The  Act  itself  provides,  of  course,  that:^^ 

In  assessing  the  damages  in  an  action  brought  under  this  Act  there 
shall  not  be  taken  into  account  any  sum  paid  or  payable  on  the  death 
of  the  deceased  or  any  future  premiums  payable  under  a  contract  of 
insurance. 

While  the  Ontario  Court  of  Appeal  has  taken  the  postion  that  payments 
under  the  Canada  Pension  Plan  must  be  taken  into  account  because  they  do 
not  constitute  sums  "paid  or  payable  .  .  .  under  a  contract  of  insurance"^^ 
a  majority  of  the  British  Columbia  Court  of  Appeal  held  that  Canada  Pen- 
sion benefits  constituted  a  "sum  paid  or  payable  on  the  death  of  the 
deceased  under  any  contract  of  assurance  or  insurance"^^  and  should  not 
be  taken  into  account.  The  British  Columbia  decision  was  recently  upheld 
by  the  Supreme  Court  of  Canada. ^^  Other  benefits,  however,  must  be  set 
off  against  losses. 


54R.S.O.  1970,  c.  164. 

^^Ibid.,  s.  3(3). 

^^Hawryluk  v.  Hodgins,  [1972]  3  O.R.  741,  29  D.L.R.  (3d)  403. 
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The  decision  in  non-fatal  cases  to  impose  liability  for  losses  on  the 
motorist's  insurer  is  a  sound  one,  but  it  should  be  on  the  theory  that  motor- 
ing must  bear  the  costs  it  generates  and  not  on  the  theory  that  the  "wrong- 
doer" should  be  prevented  from  obtaining  a  benefit.  As  already  stated,  it  is 
not  the  "wrongdoer"  who  pays,  and  it  is  not  the  "wrongdoer"  who  is  being 
given  any  benefit  if  collateral  sources  are  taken  into  account.  Rather,  it  is 
the  "wrongdoer's"  insurer.  In  a  loss-distribution  system  it  should  be  those 
who  engage  in  the  activity  of  motoring  whose  premiums  should  be  affected 
by  the  losses  which  motoring  generates,  rather  than  those  who,  for  example, 
are  paying  health  insurance  premiums  or  those  who  pay  taxes  in  support 
of  the  welfare  system,  some  of  whom  may  engage  in  motoring  and  some  of 
whom  may  not. 

We  recommend  that  the  principle  of  requiring  motoring  losses  to  be 
borne  by  the  motoring  public  be  extended  to  all  motoring  losses,  not  just 
those  negligently  caused.  We  also  recommend,  however,  that  double  re- 
covery be  prevented.  The  motor  vehicle  accident  poHcy  should  therefore  be 
treated  as  the  primary  source  of  compensation  —  first  loss  insurance.  Other 
forms  of  insurance  against  specific  losses  should  operate  as  second  loss  or 
excess  coverage.  Thus  where  it  is  more  convenient  for  the  motor  vehicle 
insurance  underwriter  to  pay  the  loss  directly,  as  it  might  be  in  respect  of 
lost  time  payments,  it  should  do  so.  Any  other  income  insurance  carried 
by  the  accident  victim  would  then  operate  only  if  the  loss  suffered  exceeded 
the  limits  of  the  motor  vehicle  accident  policy.  On  the  other  hand,  where  it 
is  more  convenient  for  the  other  insurer  to  pay  the  loss  in  the  first  instance, 
as  it  would  be  in  the  case  of  hospital  and  medical  expenses  covered  under 
OHIP,  the  motor  vehicle  policy  should  reimburse  OHIP.  This  right  of  in- 
demnity would  take  the  place  of  the  right  of  subrogation  which  exists  imder 
present  fault-based  law. 

As  for  fatal  accidents,  under  a  no-fault  approach  to  compensation  the 
present  law  relating  to  collateral  benefits  would  not  need  to  be  changed. 
Financial  loss  should  be  compensated  from  motor  vehicle  accident  insurance. 
Contracts  of  life  insurance,  however,  not  being  related  to  particular  finan- 
cial loss,  can  be  ignored  in  the  process  without  significantly  offending  this 
policy,  nor  the  policy  against  double  recovery. 


CHAPTER  IV 

DETERMINING  ENTITLEMENT: 
THE  ELEMENT  OF  CHANCE 


Much  of  the  Hterature  concerning  compensation  for  motor  vehicle 
accidents  under  the  tort  regime  gives  the  impression  that  fault  is  readily 
determinable,  that  damages  are  readily  calculable  and  that  compensation 
decisions  always  turn  on  these  questions.  Nothing  could  be  more  misleading. 
This  is  readily  apparent  when  one  considers  the  trial  of  a  negligence  action, 
which,  although  it  is  the  method  of  final  disposition  of  only  a  small  frac- 
tion of  the  claims  that  arise  from  motor  vehicle  accidents,  has  a  pervasive 
influence  on  the  determination  of  all  the  others. 


1.    Formal  Fact-Finding:  The  Trial 

The  objective  of  the  trial  in  a  motor  vehicle  negligence  action  is  to 
determine  exactly  how  the  accident  happened  so  that  it  can  then  be  decided, 
by  reference  to  the  relevant  legal  principles,  if  anyone  was  to  blame.  The  trial 
is  thus  a  fact-finding  process,  an  exercise  in  historical  proof.  It  is  concerned 
with  establishing  what  actually  happened  between  the  parties  at  a  particular 
time  in  the  past.  On  the  average,  that  time  is  nearly  two  years  prior  to  the 
trial.^  The  only  way  in  which  these  past  events  can  be  established,  and  the 
facts  can  be  found,  is  by  having  those  who  were  present  at  the  events 
describe  to  the  court  what  they  remember  of  what  they  saw  and  heard. 
The  court  is  dependent  on  witnesses'  powers  of  observation,  their  oppor- 
tunity to  observe,  their  ability  to  recollect,  their  willingness  to  give  a  sincere 
account,  and  their  capacity  to  communicate.  In  the  majority  of  cases  this 
does  not  put  the  court  in  a  satisfactory  position  to  ascertain  the  facts. 

First,  the  court  hears  only  those  witnesses  whom  the  parties  call.  The 
parties,  however,  may  not  have  access  to  all  the  witnesses.  Witnesses  may 
remain  unidentified  at  the  time  of  an  accident,  perhaps  due  to  oversight, 
perhaps  because  they  prefer  to  avoid  identification.  Some  witnesses  may  be 
reluctant  to  admit  that  they  have  seen  or  heard  anything  relevant.  Of  those 
who  are  known  and  who  appear  to  know  something  of  the  events,  each 
party  may  make  a  selection  based  on  whether  the  evidence  assists  or  does 
not  assist  the  party's  case.  While  this  may  result  in  all  the  known  witnesses 
being  called  at  the  trial  by  one  side  or  the  other,  it  may  not.  Ultimately  then, 
the  court  may  be  hampered  significantly  in  arriving  at  the  truth  because 
some  of  the  witnesses  who  might  assist  in  this  respect  do  not  appear. 

Perhaps  more  important  than  the  availability  of  witnesses  is  their 
reliability.  The  frequency  with  which  the  parties  to  a  negligence  action  give 
remarkably  different  versions  of  what  occurred  may  be  due  in  part  to  a 
conscious  desire  for  gain.  This  is  not,  however,  the  invariable,  nor  even 
necessarily  the  primary,  reason.  Still  less  is  it  apt  to  be  the  reason  in  the 
case  of  witnesses  who  are  not  parties  to  the  proceedings.  The  most  common 


iSee  infra.  Chapter  V. 
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reasons  for  inaccuracy  are  likely  to  be  innocent  errors  of  perception  and 
memory. 

Motor  vehicle  collisions  occur  suddenly  and  usually  without  warning. 
As  far  as  the  operators  of  the  vehicles  involved  are  concerned,  their  lack  of 
attention  may  frequently  be  a  factor  in  the  collision.  Hence  their  awareness 
of  what  happened  will  be  much  less  than  perfect.  It  is  even  less  likely  that 
the  other  witnesses  will  have  been  paying  close  attention  to  events  leading 
up  to  the  collision;  having  had  no  warning  and  no  time  to  concentrate  on 
observing  the  collision  itself,  they  will  have  a  rather  vague  perception  of  it. 
These  conditions  give  rise  to  opportunities  for  perceptual  error;  sub- 
conscious inferences,  such  as  that  the  squealing  of  tires  or  brakes  indicate 
high  speed,  become  consciously  remembered  facts.  Complicating  the  per- 
ceptual problem  of  all  witnesses  is  the  fact  that  judgments  as  to  elapsed 
times,  comparative  speeds  and  distances  covered  or  to  be  covered  are  in- 
variably crucial.  Yet  most  people  have  little  or  no  experience  in  making 
these  judgments  (or  testing  them  so  as  to  learn  how  to  make  them  accu- 
rately) and  are  inaccurate  in  the  extreme.  Much  conflict  over  these  matters, 
and  much  demonstrable  inaccuracy,  is  to  be  found  in  the  typical  motor 
vehicle  negligence  trial  transcript. 

Given  the  lack  of  clear,  precise  detail  in  the  initial  perception  of  a 
motor  vehicle  accident  by  many  witnesses,  the  opportunity  for  the  manu- 
facture of  synthetic  detail  is  significant.  This  does  not  necessarily  imply  a 
deliberate  exercise  in  prevarication.  The  human  mind  tends  to  supply  detail 
by  a  process  of  deduction  from  what  it  already  knows  or  believes.  This 
process  of  deduction  can  be  influenced  by  sympathy  for  one  party  or  the 
other;  one  may  tend  to  "deduce"  details  which  fit  a  particular  bias,  a  bias 
which,  incidentally,  need  not  have  pre-existed  but  may  have  developed  after 
the  accident  as  a  result  of  contact  with  the  parties  or  their  lawyers,  or  as  a 
result  of  knowledge  gained  about  them.  Even  careful  efl^orts  to  avoid 
"coaching"  a  witness  do  not  necessarily  forestall  the  operation  of  the  power 
of  suggestion.  The  rule  against  leading  one's  own  witnesses  is  aimed  at  the 
problem  when  it  comes  up  in  the  trial  context.  Preparation  for  trial,  how- 
ever, including  the  refreshing  of  witnesses'  memories,  may  have  done  the 
damage  already. 

Lapse  of  time  between  the  event  and  the  trial  may  affect  evidence  in 
a  number  of  ways.  Witnesses  may  die  or  disappear.  The  memories  of  those 
who  remain  to  testify  may  very  well  have  faded  or  become  distorted  through 
the  process  of  deduction  already  described.  Lawyers  sometimes  tend  to 
minimize  the  memory  problem.  Some  scientists,  on  the  other  hand,  see  it  as 
seriously  undermining  the  possibility  of  determining  the  truth  in  a  motor 
vehicle  accident  case:^ 

The  time  interval  between  the  crime,  the  accident  or  other  cause  of 
action  and  the  trial  is  usually  several  months,  if  not  years.  During  that 
interval  the  witness's  impression  of  the  incident  is  subject  to  numerous 
stresses.  Foremost  is  what  we  call  the  "curve  of  forgetting,"  a  levelling- 


2Marshall,  Law  and  Psychology  in  Conflict  (1966),  at  pp.  26-7. 
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out  process  in  which  most  of  what  happens  is  forgotten  within  a  matter 
of  hours  or  days. 

Furthermore,  that  which  is  often  highly  relevant  at  a  trial  is  the  very 
kind  of  detail  which  is  most  quickly  forgotten.  And  while  cross-examination 
may  expose  erroneous  fact,  it  does  not  thereby  substitute  accurate  fact. 
Even  lie-detectors,  hypnosis  and  narco-analysis  cannot  ensure  that  from  a 
mistaken  witness. 

Witnesses  to  motor  vehicle  accidents  are  rarely  experts  in  observing 
and  recording  the  events,  and  just  as  rarely  expert  in  communicating  what 
they  have  perceived  and  remembered.  This  is  a  further  diJQ&culty  in  the  way 
of  determining  the  truth,  and  the  trial  process  itself  has  some  inherent 
qualities  which  may  at  least  raise  doubts  as  to  its  effectiveness  in  eUciting 
the  facts  in  motor  vehicle  accident  cases.  In  other  types  of  cases,  less  con- 
cerned with  fleeting  events  imperfectly  perceived,  it  may  work  well  but 
Lord  Eldon's  statement  that  "truth  is  best  discovered  by  powerful  statements 
on  both  sides  of  the  question"^  proceeds  on  the  optimistic  view  that  truth 
usually  lies  at  some  ascertainable  point  in  between,  which  is  a  proposition 
of  dubious  validity  in  the  motor  vehicle  negligence  situation.  A  rather  dif- 
ferent view  has  been  expressed  by  a  former  Chief  Justice  of  the  High  Court 
of  Ontario:^ 

Dean  Wright  has  said:  'Lawyers  supporting  the  trial  jury  are  willing 
to  admit  that  in  the  ordinary  automobile  accident  the  case  that  is  actu- 
ally tried  by  a  jury  is  a  case  that  never  in  fact  took  place,  and  is  the 
result  of  conjectural  recall,  imagination,  colourful  dramatization,  and 
pure  inventiveness.'  I  do  not  think  Dean  Wright  has  overstated  the 
case,  but  I  would  not  restrict  his  comments  to  those  cases  tried  by 
a  jury. 

Lord  Eldon,  of  course,  never  had  to  deal  with  an  automobile  accident  case. 

If  the  trial  is  an  unreliable  method  of  ascertaining  the  facts  on  the 
issue  of  Uability  in  a  motor  vehicle  accident  case,  then  one  must  conclude 
that  fault  does  not  really  determine  the  right  to  compensation.  Even  if  fault 
is  the  clearest  of  concepts,  it  can  only  determine  the  right  to  compensation 
if  appUed  to  the  facts. 


2.    Negotiated  Settlements 

In  the  vast  majority  of  cases  that  are  settled  by  agreement  beween  the 
parties  without  resort  to  trial,  negligence  is  at  best  only  a  factor  among 
several  in  determining  the  outcome.  This  is,  in  part,  due  to  the  character- 
istics of  the  trial  process,  which  is  the  ultimate  resort  if  attempts  to  settle 
do  not  succeed. 


sEjc  parte  Lloyd  (1822),  Mont.  70,  at  p.  7L 

^McRuer,  "Liability  Without  Fault  in  the  Law  of  Torts",  in  MacDonald  (ed.), 
Changing  Legal  Objectives  (1962),  at  pp.  63-4. 
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First,  if  the  trial  is  likely  to  be  two  years  away  there  may  be  pressure 
on  a  plaintiff  to  compromise  a  valid  claim  in  order  to  realize  on  it  sooner. 
In  other  words,  in  order  to  get  some  needed  compensation  at  an  early  stage, 
the  accident  victim  may  have  to  whittle  down  his  or  her  claim.  The  more 
that  is  at  stake,  the  greater  the  pressure,  which  is  probably  one  reason  why 
serious  injury  claims  are  less  adequately  compensated  than  are  minor  ones.^ 

Secondly,  a  trial  is  expensive.  The  British  Columbia  Royal  Commission 
on  Automobile  Insurance  found  that  in  cases  settled  out  of  court,  claimants' 
solicitors  received  an  average  of  11.6%  of  the  amount  recovered  by  way  of 
damages  and  costs,  whereas  in  litigated  cases  the  figure  was  22%.  Further- 
more, legal  expenses  were  about  twice  the  amount  awarded  in  costs.  ^  This 
would  indicate  that  a  claimant  would  need  to  have  some  confidence  that  a 
trial  would  produce  significantly  better  results  before  it  would  be  worth  the 
added  expense.  Given  the  significant  element  of  chance  in  the  trial  system 
itself,  this  kind  of  confidence  may  be  difficult  to  develop  in  all  but  the 
strongest  cases.  An  accident  victim,  therefore,  may  accept  a  settlement  that 
is  less  than  adequate  because  it  is  problematic  that  a  more  gratifying  result 
could  be  achieved  by  going  to  trial. 

Thus,  while  the  question  of  whether  or  not  one  party  or  the  other  is  to 
blame  for  an  accident  is  an  element  in  the  settlement  process,  it  may  be  far 
from  the  crucial  factor.  Where  lawyers  are  not  involved,  as  they  are  not  in 
over  half  the  cases, ^  the  role  of  fault  may  be  slight  indeed.  Laymen,  includ- 
ing insurance  adjusters,  even  where  impartial,  have  a  less  than  perfect  under- 
standing of  the  concept. 


3.    Abandoned  Claims 

If  fault  plays  a  less  than  dominant  role  in  the  outcome  of  cases  that 
are  litigated  or  settled,  it  is  probably  even  less  significant  in  a  determination 
that  a  case  should  be  abandoned  without  a  claim.  According  to  the  Osgoode 
Hall  Study  on  Compensation  for  Victims  of  Automobile  Accidents,  over 
one-half  of  all  the  people  injured  made  no  claim  against  the  other  person.^ 
Undoubtedly  some  of  these  victims  took  fault  into  account  in  reaching  a 
decision,  but  one  may  question  how  accurately  they  did  so.^  Others  may 
simply  have  feared  the  difficulty  or  the  expense,  may  have  found  it  more 
convenient  to  rely  on  a  collateral  source,  or  may  have  felt  that  the  size  of  the 
claim  made  its  pursuit  too  great  a  nuisance. 


^See  infra.  Chapter  V. 

6Royal  Commission  on  Automobile  Insurance,  Report  of  the  Commissioners 

(1968),  at  p.  52. 
''See,  for  example,  Linden,  Report  of  the  Osgoode  Hall  Study  on  Compensation 

for  Victims  of  Automobile  Accidents  (1965),  at  p.  V-14.  That  study  found  that 

a  lawyer  was  consulted  in  37.3%  of  the  cases  examined. 
^Ibid.,  at  p.  V-9. 
9This  doubt  is  justified  by  the  finding  of  the  Osgoode  Hall  Study  that  of  minor 

injury  victims  who  made  no  claim  only  12%  consulted  a  lawyer.  The  figure  was 

20%  for  serious  injury  cases,  and  58%  for  fatal  accidents. 
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4.    The  Once-For-All  Award 


For  the  motor  vehicle  accident  victim,  the  final  "draw"  in  the  "forensic 
lottery"  has  not  been  made  when  the  right  to  be  compensated  has  been  es- 
tabUshed.  A  considerable  element  of  chance  underlies  the  assessment  of 
damages. 

Most  accident  victims,  by  the  time  their  tort  action  comes  to  trial,  have 
physically  recovered  or  nearly  so.  Their  pecuniary  losses  are,  therefore, 
readily  ascertainable:  medical  and  hospital  expenses,  lost  time,  collision 
damage  and  so  on.  There  is  still  an  uncertainty  about  the  award,  however. 
How  much  will  be  assessed  for  pain  and  suffering?  Pain  and  suffering  are 
not,  obviously,  capable  of  quantification  and  conversion  into  pecuniary 
terms  by  any  objective  criterion.  They  are,  as  Mr.  Justice  Windeyer  has  said, 
a  "condition  created"  rather  than  "a  thing  taken  away."^^  The  damages  are 
intended  to  provide  solace,  not  payment.  Certainty  could  be  brought  to  their 
determination  arbitrarily  by  establishing  some  sort  of  schedule  or  formula 
related,  for  instance,  to  the  amount  of  the  pecuniary  loss  suffered.  This, 
however,  the  tort  regime  has  so  far  eschewed.  Mr.  Justice  Haines,  in  Gray  v. 
Alanco  Developments  Ltd.,^^  attempted  to  assist  the  jury  by  indicating  to 
them  the  limits  within  which  the  award  should  reasonably  fall,  although  he 
made  it  clear  they  were  not  bound  by  his  opinion.  The  Court  of  Appeal  dis- 
approved of  the  attempt  to  bring  even  this  much  certainty  to  the  process, 
saying  that  they  were  "aware  that  judges  may  vary  considerably  in  their  in- 
dividual appraisal  of  the  proper  quantum  of  damages"^^  3^^  noting  that 
"varying  ranges  of  figures  from  case  to  case"^^  might  therefore  be  presented 
to  the  jury.  Such  opinions  would,  in  the  view  of  the  Court,  constitute  usur- 
pation of  the  function  of  the  jury.  It  is  interesting  that  the  jury  clearly 
ignored  Mr.  Justice  Haines'  advice,  giving  twice  the  amount  of  his  suggested 
upper  limit.  This  amount  the  Court  of  Appeal  found  to  be  "so  excessive  to 
warrant  interference  by  this  Court". ^^  Thus  the  Court  was  concerned  to 
control  the  assessment  as  well.  The  remedy,  however,  was  a  new  trial,  pre- 
sumably in  the  hope  that  the  new  jury  would  be  more  reasonable.  The 
approach  of  Mr.  Justice  Haines,  if  it  were  made  to  work,  would  at  least 
have  the  advantage  of  saving  the  cost  of  a  new  trial.  A  further  observation 
by  Mr.  Justice  Windeyer  may  be  even  more  relevant:  ^^ 

It  may  be  that  giving  damages  for  physical  pain  that  is  wholly  past,  not 
continuing  and  not  expected  to  recur,  is  simply  an  anomaly,  for  there 
can  be  no  solace  for  past  pain. 

When  some  pecuniary  losses  still  lie  in  the  future  because  the  physical 
condition  of  the  claimant  involves  some  sort  of  long  term  or  permanent 
disability  that  will  or  might  generate  medical,  hospital,  nursing  or  other 
forms  of  care  and  treatment,  and  will  or  might  affect  the  claimant's  ability 


ioskelton  V.  Collins  (1966),  39  A.LJ.R.  480,  at  p.  496  (H.C.). 

ii[1967]  1  O.R.  597,  61  D.L.R.  (2d)  652. 

12/6W.,  at  p.  658. 

i^Ibid. 

^^Ibid.,  at  p.  653. 

^^Skelton  v.  Collins,  supra  note  10,  at  p.  486. 
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to  earn  a  livelihood,  the  uncertainty  becomes  greater.  The  tort  regime  re- 
quires that  future  losses  be  compensated  in  a  once-for-all  assessment  of 
damages. 

Predicting  the  future  in  respect  of  damages  for  personal  injuries  is  a 
project  that  is  almost  bound  to  produce  unsatisfactory  results.  This  is  true 
even  where  statistical  probabilities  are  available.  If  an  injury  victim  has  a 
50%  chance  of  developing  arthritis,  to  compensate  on  the  assumption  that 
it  will  happen  may  result  in  appropriate  compensation  if  it  does,  or  a  wind- 
fall if  it  does  not.  To  compensate  on  the  opposite  assumption  is  more 
dangerous.  To  compromise  and  make  an  allowance  for  the  fact  that  it  may 
or  may  not  occur  is  to  guarantee  a  wrong  result.  The  individual  will  then  not 
be  adequately  compensated  if  it  happens,  but  will  be  over-compensated  if  it 
does  not. 

There  are  many  contingencies  that  cannot  be  statistically  predicted:  the 
extent  of  the  rise  in  the  cost  of  living,  the  possibility  that  a  widow  will 
remarry,  whether  a  medical  breakthrough  will  produce  a  dramatic  remedy 
for  what  seems  a  hopeless  condition,  or  an  inexpensive  treatment  for  a  prob- 
lem currently  expensive  to  treat.  Though  medical,  actuarial  and  other  expert 
witnesses  testify,  the  assessment  of  damages  is  far  from  a  scientific  exercise. 
In  the  recent  case  of  Hill  v.  The  Queen  in  right  of  Ontario/^  the  trial  judge 
had  assessed  the  general  damages  of  a  quadriplegic  young  wife  at  $95,000. 
She  was,  at  the  time  of  trial,  being  cared  for  by  her  husband.  The  Court 
of  Appeal  was  of  the  view  that  the  trial  judge  had  "failed  to  give  adequate 
weight  to  the  probabilities  that  the  marriage  will  not  subsist  so  that  the 
plaintiff  will  require  institutional  care  or  that  the  husband  will  be  compelled 
to  go  to  work  during  the  day  so  that  nursing  assistance  will  have  to  be  pro- 
vided for  the  plaintiff."^ ^  The  damages  were  increased  to  $200,000.  The 
plaintiff's  physician  testified  that  if  the  plaintiff  were  not  cared  for  by  her 
husband  she  would  require  institutional  care  at  an  estimated  cost  of  one- 
quarter  of  a  milUon  dollars.  He  was  "initially  pessimistic  of  the  husband's 
capacity  or  wilUngness  to  adequately  care  for  the  plaintiff"  but  subsequently 
he  saw  this  as  a  better  alternative  "provided  the  husband  is  able  to  buy 
assistance  in  order  to  enable  him  to  work  and  provided  the  marriage  holds 
together".^ ^  Only  time  will  tell  whether  the  trial  judge's  assessment  or  the 
Court  of  Appeal's,  if  either,  is  correct. 

In  the  Hill  case,  the  general  damage  award  included  an  amount  for 
solace  for  a  condition  created.  The  plaintiff  was  well  aware  of  her  prospects 
and  suffered  mental  anguish  which  her  doctor  thought  would  continue.  But 
the  uncertainty  of  her  prospects  would  make  forecasting  the  proper  sum  for 
the  pecuniary  heads  not  much  less  difficult  than  settling  on  an  appropriate 
sum  for  the  non-pecuniary.  It  is  at  best  an  educated  guess. 

In  the  days  when  individual  liability  was  the  norm,  the  once-for-all 
damage  assessment  principle  protected  the  individual  from  the  spectre  of  re- 


16[1973]  2  O.R.  282,  33  D.L.R.  (3d)  530. 

^Vbid.,  at  p.  532. 

^^Ibid. 
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sponsibility  over  an  indefinite  period  and  to  an  indetenninate  extent.  Insur- 
ance companies  today  are,  of  course,  much  better  equipped  to  face  this  kind 
of  problem  since  contingent  liability  is  their  stock-in-trade.  They  dislike  it, 
however,  because  it  is  more  troublesome  than  the  lump  sum  payment. 
Furthermore,  they  are  not  anxious,  any  more  than  an  individual  would  be, 
to  admit  liability  before  they  know  its  extent.  Hence  the  once-for-all  assess- 
ment and  the  lump  sum  award  continue  and  are  likely  to  do  so  as  long  as 
fault-based  liabiHty  is  the  foundation  of  our  compensation  system. 

An  argument  often  advanced  in  favour  of  the  lump  sum  award  is  that 
it  provides  a  capital  amount  which  gives  freedom  to  the  individual  to  do 
things  which  otherwise  would  be  impossible.  Professor  Fleming  observes 
that:i» 

We  know  precious  little  of  what  successful  plaintiffs  do  v^th  their 
awards.  Few  follow-up  studies  have  been  made,  and  although  they 
do  not  dispel  the  impression  that  some  plaintiffs  spend  their  award  in  a 
lump  sum  just  as  they  received  it,  they  are  really  far  from  incisive  in 
the  lesson  they  tell. 

The  process  of  determining  liability  and  assessing  damages  remains  in 
Professor  Ison's  phrase,  very  much  a  "forensic  lottery".^^  This  is  true 
whether  the  job  be  undertaken  by  a  court  or  left  to  the  parties  to  settle. 


i9Fleming,  "Damages:   Capital  or  Rent?"   (1969),  XIX  U.  of  T.   L.J.   295,   at 

p.  300. 
20Ison,  The  Forensic  Lottery  (1968). 


CHAPTER  V 

THE  RECOVERY  OF  COMPENSATION 


If  one  is  to  judge  the  adequacy  of  the  present  law  and  practice  in  the 
area  of  motor  vehicle  accident  compensation,  it  is  necessary  to  determine 
to  what  extent  those  who  suffer  personal  injury  and  property  damage  as  a 
result  of  motor  vehicle  accidents  are  compensated  under  tie  existing  system, 
and  to  ascertain  the  time  involved  in  the  recovery  of  reparation. 

The  Commission  has  not  undertaken  its  own  empirical  studies  in  con- 
jimction  with  this  project,  because  it  was  felt  that  conclusions  of  sufficient 
accuracy  for  our  purposes  could  be  drawn  from  analysis  of  the  published 
empirical  studies  in  this  and  other  jurisdictions.  The  studies  that  have  been 
selected  are: 

(1)  the  Osgoode  Hall  Study  on  Compensation  for  Victims  of  Auto- 
mobile Accidents;^ 

(2)  the  University  of  Michigan  study ;2 

(3)  the  British  Columbia  Royal  Commission  on  Automobile  Insur- 
ance;^ 

(4)  the  Oxford  University  study ;^  and 

(5)  the  United  States  Department  of  Transportation  study.*^ 

These  are  the  most  recent  studies,  and  it  is  our  view  that  together  they  take 
into  account  a  suflScient  variety  of  economic,  cultural,  social  and  legal  fac- 
tors to  provide  a  sound  basis  for  drawing  conclusions.  The  Osgoode  Hall 
study  is,  of  course,  the  only  empirical  study  published  in  Ontario. 

Some  warnings  on  interpreting  and  comparing  the  study  findings  are 
necessary.  First,  each  study  used  a  different  sample.  Secondly,  some  studies 
define  differently  such  terms  as  "economic  loss"  and  "serious  injury".  These 
variations  are  set  out  in  Appendix  A  to  this  Report,  and  where  essential 
are  noted  throughout  the  text  of  this  chapter.  We  caution  against  compar- 
ing any  of  the  studies  too  closely.  We  discuss  them  together  only  for  con- 


iLinden,  Report  of  the  Osgoode  Hall  Study  on  Compensation  for  Victims  of 

Automobile  Accidents  (1965). 

^Conard  et  al.,  Automobile  Accident  Costs  and  Payments  (1964). 
^Report  of  the  Commissioners  (1968). 
^Harris  and  Hartz,  Report  of  a  Pilot  Survey  of  the  Financial  Consequences  of 

Personal  Injuries  Suffered  in  Road  Accidents  in  the  City  of  Oxford  During 

1965  (1968). 
^Automobile  Insurance  and  Compensation  Study:  Economic  Consequences  of 

Accident  Injuries  (1970). 

For  convenience,  the  following  abbreviations  are  used  in  this  chapter: 
Osgoode  Hall  Study 
Michigan  Study 
British  Columbia  Study 
Oxford  Study 
United  States  Study. 
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venience,  and  to  indicate  the  recurrence  of  some  general  patterns,  for  ex- 
ample, the  sharp  decrease  in  the  ratio  of  compensation  to  loss  from  minor  to 
serious  and  fatal  injuries.  Furthermore,  in  Canada  and  England,  appor- 
tionment of  blame  under  contributory  negligence  legislation  permits  partial 
recovery  of  loss  by  a  plaintiff  who  has  been  guilty  of  contributory  negligence, 
whereas  in  most  American  jurisdictions  contributory  neghgence  is  a  bar  to 
recovery.  This,  however,  probably  has  less  bearing  on  the  survey  results  than 
might  be  expected  because  the  drastic  consequences  of  a  finding  of  con- 
tributory negligence  seem  to  be  offset  by  greater  difficulty  in  establishing  the 
defence. 

As  the  Michigan  Study  emphasizes,^  even  when  definitions  are  the 
same,  measurements  based  on  them  are  only  rough  estimates  upon  which 
opinions  may  differ.  This  is  especially  true  where  large  amounts  of  future 
income  loss  are  involved.  There  is  a  danger  in  using  numbers  and  per- 
centages. They  may  give  a  false  impression  of  exactness.  They  are  employed 
here  only  because  the  patterns  are  so  dramatic  and  consistent  that  they  make 
the  inexactness  of  the  measurement  insignificant  by  comparison. 

1 .    Pecuniary  Losses  and  Compensation 

All  the  studies  demonstrate  that  the  tort  system  pays  only  about  one- 
third  of  the  total  pecuniary  losses  (called  "economic  losses"  in  the  studies) 
and  further  that  the  money  paid  out  is  distributed  very  unevenly  among  the 
victims.  Less  than  half  the  people  who  suffer  losses  receive  compensation 
through  the  tort  regime.  More  important,  perhaps,  is  the  consistent  finding 
in  all  the  studies  that  the  more  serious  the  accident,  and  therefore,  generally 
speaking,  the  greater  the  loss,  the  lower  the  recovery  percentage.  Even  with 
non-tort  sources  added,  a  large  fraction  of  pecuniary  losses  remain  un- 
compensated, and  the  pattern  of  maldistribution  does  not  improve. 

Tables  1  and  2  compare  the  various  studies'  findings  of  the  ratio  of 
compensation  —  from  tort,  non-tort,  and  combined  sources—  to  the  total 
pecuniary  loss  for  minor,  serious  and  fatal  injuries  (Table  1 )  according  to 
the  amount  of  loss  (Table  2).  Table  1  illustrates  that  tort  sources  paid  for 
26%  of  pecuniary  losses  in  Michigan,  and  31.1%  in  the  Osgoode  Study 
sample."^  Victims  of  fatal  accidents,  however,  received  almost  nothing  from 
the  tort  regime  —  2.1%  in  the  Osgoode  Study,  5.03%  in  British  Columbia 
and  9%  in  the  United  States  Department  of  Transport  Study  —  while 
7L8%  of  minor  losses  and  45.6%  of  serious  losses  in  the  Osgoode  Study 
were  compensated  by  tort  payments.  The  Michigan,  British  Columbia, 
Oxford  and  United  States  studies  show  a  less  favourable  recovery  ratio  in 
serious  cases:  20.9%;^  25%,  19%  and  19%  respectively.  The  disparity 
between  the  Osgoode  conclusion  and  the  conclusion  of  the  other  studies  may 
be  due  largely  to  the  distinctive  definition  of  "serious  injury"  which  turned 
not  on  the  amount  of  loss  as  did  the  others,  but  on  the  nature  of  the  injury 
itself,^  and  to  a  difference  in  the  method  of  determining  pecuniary  loss.  The 


♦^Conard  et  al.,  op.  cit.  supra  note  2,  at  p.  175. 

''^Where  a  study  is  omitted  from  a  comparison,  no  comparable  data  was  available. 

*^The  Michigan  Study  defines  serious  injury  to  include  fatalities. 

^See  Appendix  A  for  details. 
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Table  1 

Ratios  of  Compensation  to  Total  Pecuniary  Loss 
for  Various  Types  of  Injury 


Type  of  Injury 

Tort 

Non 
Tort 

Combined 

MINOR 
B.C.  minor 
Osgoode  minor 

71.8% 

32.7% 

85% 
104.5% 

SERIOUS 
U.S.  serious 
B.C.  serious 
Michigan  serious  (includes 

fatalities) 
Oxford  serious 
Osgoode  serious 

19% 

25% 

20.9% 

19% 

45.6% 

24% 
19.3% 

24.1% 

47% 

28.3% 

43% 
44.33% 

45% 
66% 
74% 

FATAL 
U.S.  fatal 

U.S.  fatal  and  serious 
B.C.  fatal 
Osgoode  fatal 

9% 

5.03% 

2.1% 

19% 

14.8% 
11.4% 

20% 
28% 
19.82% 
13.4% 

ALL  CASES 

Michigan  all  personal  injury  cases 
Osgoode  all  cases 

26% 
37.2% 

27% 
23.2% 

53% 
60.4% 

Osgoode  Study  did  not  attribute  any  income  loss  to  a  housewife  who  was 
unable  to  work  for  a  period  following  a  personal  injury,  nor  to  a  retired 
person,  a  child  or  an  unemployed  individual.  The  other  studies  attributed 
income  loss  to  the  housewife  while  the  Michigan  Study  attributed  income 
loss  to  the  unemployed  individual  as  well.^^  The  latter  approach  seems 
sound.  It  is  really  time,  valued  in  monetary  terms  by  means  of  an  income 
yardstick,  that  is  lost  to  the  victim.  It  may  be  more  difficult  to  assess  its 
value  when  the  individual  is  not  gainfully  employed,  but  he  or  she  has  suf- 
fered the  loss  of  a  valuable  asset  nevertheless. 

It  is  important  to  remember  that  the  foregoing  are  aggregate  figures. 
For  example,  the  Osgoode  figures  of  71.8%  tort  recovery  for  minor  in- 
juries does  not  reveal  that  53.9%  of  the  victims  of  minor  injuries  had  no 
tort  recovery,  and  29.1%  recovered  100%  or  more  of  their  pecuniary  loss. 
This  information  is  shown  in  Table  3,  which  sets  out  the  percentage  of  cases 
in  the  Osgoode  Study  which  had  various  ratios  of  tort  compensation  to 
pecuniary  loss.  That  Study  found  that  54.4%  of  all  accident  victims  sur- 
veyed received  no  tort  compensation.  Of  the  45.6%  who  did  receive  some 
compensation,  only  28.8%  were  fully  compensated  for  pecuniary  loss. 
Seventeen  percent  received  partial  compensation.  The  Table  shows  a  similar 
distribution  for  minor  and  serious  accidents.  Fatal  accidents,  as  always, 
fared  the  worst.  Only  36.8%  received  any  tort  setdement  and  less  than 
half  of  those  —  16.1%  —  received  full  compensation  or  better. 
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Table  2 
Recovery  Ratios:  Pecuniary  Loss  and  Net  Compensation 


Amount  of 
Pecuniary  Loss 

B.C.  recovery 
ratio  for  all 

personal 
injury  cases 

U.S.  recovery 

ratio  for 

fatality  and 

serious  injury 

U.S.  recovery 

ratio  for 
serious  cases 

U.S.  recovery 

ratio  for 

fatal  cases 

$ 
1-499 

83 

1.76 

1.8 

0 

500-999 

.88 

1.41 

1.3 

8.33 

1,000-1,499 

1.22 

1.2 

1.92 

1,000-2,999  (B.C.) 

.89 

1,500-2,499 

3,000-4,999  (B.C.) 

.66 

1.01 

1.0 

.71 

2,500-4,999 

1.00 

0.9 

3.03 

5,000-9,999 

.36 

0.79 

0.8 

0.76 

10,000-24,999 

.22 

0.50 

0.5 

0.22 

25,000- 

0.16 

0.2 

0.15 

25,000-49,999 
50,000- 

.27 
.21 

Total 

.32 

0.28 

0.4 

0.17 

Table  3 

Osgoode  Hall  Study:  Tort  Recovery  Ratios 

(Percent  of  Cases  with  Various  Ratios 

of  Recovery  to  Loss) 


Percent  of 

cases  with  no 

1-49% 

50-99% 

100% 

Tort  Recovery 

or  over 

Minor 

53.9 

7.8 

9.2 

29.1 

Serious 

57.0 

7.2 

8.1 

27.7 

Fatal 

63.2 

8.6 

12.1 

16.1 

All  cases 

54.4 

7.7 

9.1 

28.8 
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Table  4 


Michigan  Study: 

Tort  Recovery  Ratios  in  Serious  Injury  Cases 

Where  a  Settlement  was  Obtained 


Amount  of 
Loss 

Percent 

recovering 

1-25% 

of  loss 

26-75% 

75-150% 

151% 
or  more 

Small 
$1-999 

16% 

2% 

49% 

33% 

Medium 
$1,000-4,999 

12% 

32% 

40% 

16% 

Large 
$5,000-24,999 

44% 

33% 

19% 

4% 

Very  Large 
$25,000  plus 

71% 

29% 

All  Cases 

26% 

24% 

34% 

16% 

Table  5 
Percent  of  Persons  Receiving  Tort  Reparations 


Type  of  Injury 

Source  of  Reparation 

Tort  Recovery 

% 

No  Tort  Recovery 

% 

MINOR 

Osgoode 

43 

57 

SERIOUS 
U.S. 

Michigan 
Osgoode 

47 
55 

44 

53 
45 
56 

FATAL 
U.S. 
Osgoode 

36 
39 

64 
61 

ALL  CASES 

Michigan  (All  personal  injury  cases  in 

which  loss  was  sustained) 
Osgoode 

37 
43 

63 
57 
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The  Michigan  figures,  seen  in  Tables  4  and  5,  are  even  more  striking. 
Sixty-three  percent  of  all  those  suffering  losses  received  no  tort  recovery. 
Forty-five  percent  of  serious  injury  victims  received  nothing  from  the  tort 
regime.  Table  5  examines  the  55%  of  serious  cases  where  there  was  some 
tort  recovery. 

Only  half  of  those  who  received  a  tort  settlement  were  "fully  com- 
pensated" (75%  or  better  of  the  amount  of  loss  as  defined  by  the  Michigan 
Study). ^^  Again,  minor  injuries  were  for  the  most  part  well  compensated. 
Eighty-two  percent  of  minor  injury  victims  recovering  anything  received 
full  compensation.  Thirty-three  percent  received  at  least  half  again  what 
they  had  lost  in  financial  terms.  Slightly  more  than  half  of  those  recovering 
for  losses  from  $100-4999  received  full  compensation,  but  for  losses  of 
from  $5000-24,999,  the  figure  was  23%.  For  losses  above  $25,000,  71% 
recovered  less  than  one  quarter  of  their  loss  (and  that  is  71%  of  those  who 
had  any  tort  recovery,  which  was  certainly  less  than  half  of  those  suffering 
losses).  No  one  in  that  category  received  even  75%  of  his  pecuniary  loss. 
These  findings  the  Michigan  Study  considered 

particularly  striking  in  light  of  the  theory  of  tort  law  that  an  injury 
victim  is  entitled  to  recover  his  entire  loss,  including  psychic  loss,  if  he 
is  entitled  to  recover  at  all.  How  can  one  reconcile  this  theory  with  the 
observation  that  half  the  people  who  recover  tort  settlements  get  sub- 
stantially less  than  their  purely  economic  loss?^^ 

It  is  apparent,  then,  that  the  tort  system  as  a  method  of  alleviating  the 
burden  that  falls  on  the  accident  victim  leaves  a  substantial  deficit.  Is  the 
burden  alleviated  by  the  other  sources  of  compensation?  To  a  limited  extent, 
the  answer  is  in  the  afiirmative.  Non-tort  sources  accounted  for  23.2%  of 
the  total  loss  in  the  Osgoode  Study,  27%  in  the  Michigan  Study  (see  Table 
1).  Combined  recovery  was  thus  60.4%  and  53%  respectively.  It  is  evident 
that  much  of  the  deficit  remains  on  the  shoulders  of  the  victim. 

In  this  regard  a  brief  examination  of  the  recent  Oxford  Study  is  reveal- 
ing. It  relates  to  accidents  occurring  in  1965  in  the  City  of  Oxford,  England. 
It  also  represents  the  experience  in  a  "social  welfare  state"  and  thus  per- 
haps gives  at  least  an  indication  of  the  changes  that  may  have  occurred  in 
Ontario  since  the  Osgoode  Study,  and  those  resulting  from  the  trend  to 
general  coverage  in  medical  and  hospital  insurance.  The  Oxford  Study's 
finding  with  regard  to  serious  injuries  was  that  66%  of  the  total  pecuniary 
loss  was  recovered.  Considering  that  National  Insurance,  Industrial  Injuries 
Benefits,  National  Assistance  and  National  Health  Service  benefits  are  in- 
volved, the  uncompensated  loss  —  34%  —  is  still  significant. 

As  with  tort  recovery,  the  more  serious  the  injury  and  the  greater  the 
loss,  the  less  non-tort  sources  achieved  by  way  of  bridging  the  gap.  Com- 
bined recovery  in  minor  cases  was  85%  in  the  British  Columbia  Study. 


iiConard  et  al.,  op.  cit.  supra  note  2,  at  pp.  196-7. 

12JhiH      i»t  n     1Q8 


i2/Z,/W..  at  p.  198. 
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The  British  Columbia  figure  for  serious  losses  was  44.3%  and  the  United 
States  and  Michigan  figures  were  about  the  same.  The  Osgoode  Study  re- 
ports 75%  recovery,  the  main  variation  being  in  the  tort  recovery  fiigure. 
For  the  reasons  given  earlier  in  this  chapter^ ^  we  are  of  the  view  that  the 
conclusions  of  the  other  three  studies  are  a  more  appropriate  representation 
of  the  true  loss  picture.  Combined  recovery  for  fatal  accidents  was  found  to 
be  20%  or  less  in  every  study  providing  this  figure.  (See  Table  1.) 

There  are  reasons  for  this  pattern  of  decreasing  compensation.  In  the 
case  of  minor  injuries,  involving  small  sums  of  money,  something  approach- 
ing strict  liability  prevails.  Insurance  companies  find  it  less  of  a  nuisance  to 
pay  them  than  to  dispute  them.  Another  reason  is  that  the  principal  form 
of  non-tort  compensation  is  medical-hospital  insurance,  which  most  people 
(in  Ontario  almost  all)  carry.  While  those  expenses  account  for  a  substantial 
proportion  of  pecuniary  loss  in  less  serious  injuries,  income  loss,  seldom 
covered  by  insurance,  assumes  the  dominant  position  in  cases  of  serious  and 
fatal  injuries.  Table  6  divides  total  losses  into  various  categories  for  minor, 
serious  and  fatal  injuries,  and  illustrates  this  point. 


Table  6 

Where  the  Losses  Fall 

(Percent  of  Loss  under  each  category 
for  various  types  of  loss) 


Future 

Past          Loss 

Property 

Medical 

Type  of  Injury 

Income     (Income 
Loss          and 
Other) 

Damage 

Drug 
Hospital 

Other 

Total 

%              % 

% 

% 

% 

% 

MINOR 

Osgoode  minor 

25              18 

34 

19 

4 

100 

B.C.  minor 

85 

100 

SERIOUS 

Osgoode  serious 

27              45* 

5 

21 

2 

100 

Michigan  serious 

(includes  fatalities) 

72t 

5 

11 

100 

B.C.  serious 

67t 

100 

U.S.  serious 

24              49** 

6 

19 

2 

100 

FATAL 

Osgoode  fatal 

19              77** 

.5 

.5 

3 

100 

B.C.  fatal 

97t 

100 

U.S.  fatal 

0              97** 

100 

*  predominantly  income  loss. 
*  *  almost  exclusively  income  loss, 
t  income  loss  only,  past  and  future. 


i^See  supra,  pp.  48-9. 
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Tables  7  and  8  parallel  Tables  4  and  5,  showing  the  percentage  dis- 
tribution of  cases  with  various  ratios  of  combined  tort  and  non-tort  com- 
pensation to  pecuniary  loss.  The  results  are  also  parallel.  The  Osgoode  Study 
showed  that  5.3%  of  all  victims  recovered  nothing  from  any  source.  A 
further  18.1%  got  less  than  50%,  and  54%  recovered  their  full  pecuniary 
loss  or  better,  so  that  in  all  46%  were  only  partially  compensated.  Minor 
injuries  were  most  adequately  recovered,  with  less  than  one  quarter  getting 
under  50%,  and  55.8%  getting  100%  or  over.  Less  than  half  the  serious 
losses  were  fully  compensated,  and  only  one  quarter  got  under  50% .  Almost 
one  tenth  of  fatal  cases  went  entirely  uncompensated;  63.1%  received  less 
than  half  their  loss,  and  only  one  quarter  recovered  their  fuU  loss. 

By  the  Michigan  Study's  definition  of  full  compensation  (75%  or 
over),  47%  of  all  serious  injuries  were  fully  compensated,  47%  recovered 
less  than  75%,  and  6%  received  no  tort  or  non-tort  recovery.  Two  thirds 
of  the  small  loss  cases  were  in  the  75%  or  over  bracket,  and  half  of  those 
at  the  150%  plus  level.  13%  received  nothing.  For  large  losses,  however, 
only  29%  recovered  close  to  their  full  loss,  while  32%  got  under  25%. 
Very  seldom  (8%  of  the  cases)  did  anyone  who  lost  over  $25,000  receive 
over  75%  of  his  purely  pecuniary  loss,  quite  apart  from  the  crushmg  psy- 
chological losses  which  usually  accompany  such  pecuniary  losses.  All  but 
1%  received  some  compensation,  but  that  compensation  was  usually  (68% 
of  the  cases)  less  than  one  quarter  of  the  loss.  Thus  these  Tables  show  the 
same  trend  for  combined  recovery  as  appears  in  the  tort  recovery  figures. 
Sixty  percent  of  all  losses  were  compensated,  but  not  everyone  received  60% 
of  his  loss.  A  few  recovered  nothing,  a  considerable  number  gained  much 
more  than  their  pecuniary  loss,  and  those  who  most  needed  compensation  — 
those  with  large  losses  —  recovered  the  smallest  fraction  of  their  losses. 

We  have  seen  that  cases  involving  minor  losses  are  usually  well  com- 
pensated. Table  9  shows  that  such  losses  occur  in  the  great  majority  of 
cases.  While,  therefore,  it  is  strictly  accurate  to  say  that  in  most  accident 
cases  there  is  full  compensation,  such  a  statement  is  misleading,  since 


Table  7 

Osgoode  Hall  Study  —  Recovery  Ratios:  Tort  and  Non-Tort  Combined 
(Percent  of  Cases  in  each  Category) 


No  Recovery 

1-49% 

50-99% 

100% 
or  over 

Minor 

5.8 

16.5 

21.9 

55.8 

Serious 

1.3 

25.1 

29.6 

44.0 

Fatal 

8.8 

54.3 

12.3 

24.6 

All  Injuries 

5.3 

18.1 

22.6 

54.0 

55 


Table  8 


Michigan  Study  —  Serious*  Injury  Cases:  Net  Reparation 

as  a  Percent  of  Pecuniary  Loss 

(Percent  of  Cases  in  each  Category) 


Size  of  Loss 

No 
Recovery 

1-25% 

26-75% 

76-150% 

151% 
or  more 

Small 
1-99 

13 

8 

15 

32 

32 

Medium 
1,000-4,999 

5 

10 

31 

37 

17 

Large 
5,000-24,999 

1 

31 

39 

18 

11 

Very  Large 
25,000  plus 

1 

68 

23 

3 

5 

All  Serious  Injuries 

6 

20 

27 

28 

19 

Includes  fatal. 


Table  9 

Percent  of  Persons  Sustaining  Losses  in  Various  Categories 

and  Percent  of  Aggregate  Economic  Loss  for  All  Personal 

Injury  Accident  Cases 


Amount  of 
Pecuniary  Loss 

Percent  of 
Persons 

Percent  of  Aggregate 
Pecuniary  Loss 

Michigan 

B.C. 

Michigan 

B.C. 

$         1-499 
500-2,999 
3,000-9,999 
10,000- 

TOTAL 

64 

30 

3 

3 

100 

70 

22 
3 
5 

100 

8 
26 

9 
57 

100 

5 

9 

6 

80 

100 

Table  9  shows  that  it  was  the  small  number  of  cases  where  great  losses 
occurred  that  accounted  for  well  over  half  the  aggregate  loss.  The  Michigan 
Study  showed  that  64%  of  the  victims  sustained  8%  of  the  aggregate 
pecuniary  loss,  while  only  3%  of  persons  suffering  loss  accounted  for 
57%  of  the  aggregate  loss.  The  same  pattern  emerged  from  the  British 
Columbia  Study.  Seventy  percent  of  the  victims  sustained  4.6%  of  the  total 
loss,  while  4%  suffered  fully  80%  of  the  loss.  The  Royal  Commission  in 
British  Columbia  added  to  this  the  evidence  that  the  minor  losses  involved 


56 

largely  property  damage,  and  that  the  serious  and  fatal  injuries  involved  pre- 
dominantly income  loss  (see  Table  6),  and  concluded i^"^ 

The  present  system  discriminates  against  personal  injury  cases  and  .  .  . 
the  bias  is  greatest  when  losses  are  more  serious  and  the  circumstances 
tragic.  Thus,  the  ratio  of  average  compensation  to  average  economic 
loss  for  minor  injury,  serious  injury,  and  fatality  cases  are  .85,  .44 
and  .20  respectively.  When  there  is  added  the  finding  that  97%  of 
losses  in  fatality  cases  are  income  losses  and  two-thirds  are  income 
losses  in  serious  injury  cases,  whereas  85%  of  the  losses  of  minor  cases 
are  automobile  damage,  the  inference  that  the  present  compensation 
system  discriminates  between  automobile  damage,  on  the  one  hand, 
and  personal  injuries  resulting  in  income  loss,  on  the  other,  seems 
obvious.  The  conclusion  that  this  discrimination  is  undesirable  hinges 
only  on  the  belief  that  individuals  deserve  treatment  at  least  the  equal 
to  that  accorded  bent  fenders  —  a  belief  few  people  care  to  quarrel 
with. 

2.    Delay 

In  assessing  the  effectiveness  of  a  reparation  system  the  timing  of  bene- 
fits as  well  as  their  extent  must  be  considered.  Delay  is  also  a  factor  in 
judging  whether  a  system  allocates  the  burdens  of  injury. 

Delay  is  serious  enough  when  one  is  certain  of  ultimate  satisfaction. 
Bills  have  to  be  put  oflf,  or  temporary  methods  of  meeting  them  found.  This 
is  at  best  worrisome  and  inconvenient,  and  if  one  is  recuperating  from  an 
injury  it  can  be  subversive.  If,  at  the  same  time  one  is  uncertain  whether 
and  to  what  extent  he  will  be  compensated,  the  effect  upon  recovery  is  likely 
to  be  at  best  subversive  and  at  worst  devastating. 

Under  the  tort  regime  there  is  delay  not  only  in  payment  of  compen- 
sation, but  also  in  the  determination  of  the  right  to  compensation  and  its 
amount.  As  the  amount  that  is  eventually  determined  depends  in  part  upon 
the  progress  towards  recovery  that  has  taken  place  up  to  the  time  of  the 
assessment,  there  is  a  disincentive  to  the  objective  of  physical,  psychological 
and  economic  restoration.  More  will  be  said  about  this  factor  in  the  chapter 
on  rehabilitation  (Chapter  VI).  We  consider  here  the  incidence  of  delay  in 
the  tort  regime. 

Cases  involving  minor  injuries  are  dealt  with  relatively  quickly,  as  are 
fatal  accident  cases,  according  to  both  the  British  Columbia  and  the 
Osgoode  Studies.  Median  times  were  3-5  months  in  respect  of  both  cate- 
gories (see  Table  10).  In  many  cases  minor  claims,  as  suggested  earlier,^^ 
are  paid  regardless  of  fault  on  a  nuisance  principle.  It  is  consistent  with 
this  view  that  they  should  be  paid  without  much  delay.  At  the  other  end  of 
the  scale  it  will  be  recalled  that  recovery  in  fatal  injury  cases  was  pitifully 
small.  ^^  It  is  consistent  here,  too,  that  there  should  be  no  delay  in  the  pay- 
ment of  such  small  sums. 


^"^Report  of  the  Commissioners,  op.  cit.,  at  p.  112. 
^^ Supra,  pp.  11-12. 
leSee  Table  1. 
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Table  10 
Time  From  Accident  Until  Tort  Compensation 


m 

Minor 
(months) 

Serious 
(months) 

Fatal 

(months) 

B.C.  median  time  to  compensation 

4 

9 

5 

Osgoode  approximate  median  time 
to  compensation 

3-5 

llK 

St  under 
3 

Michigan  approximate  median  time 
to  compensation 

12 

Fatal  accident  cases  aside,  the  rule  seems  to  be  that  the  more  serious 
the  injury  the  longer  the  delay  before  compensation.  This,  too,  is  rationally 
explicable.  The  larger  the  claim  against  a  defendant,  the  more  inclined  he  is 
to  dispute  Hability,  whether  he  be  an  individual  or  a  liability  insurer.  Even 
if  one  expects  ultimately  to  lose,  or  to  lose  something,  there  can  be  a  con- 
siderable advantage  to  postponing  the  payment  of  compensation  (albeit 
this  may  have  a  detrimental  effect  on  the  injured  victim).  The  loss  might 
be  reduced  by  prompt  payment.  The  amount  paid  by  the  defendant  to  settle 
the  claim  may  be  much  more  dramatically  diminished  by  delaying  settle- 
ment. The  more  serious  the  injury,  the  more  pressing  the  victim's  need  for 
cash  is  apt  to  be,  and  consequently  the  readier  he  may  be  to  accept  less 
now  rather  than  more  in  the  future,  especially  when  the  consequences  of 
litigation  are  uncertain  and  the  process  is  expensive.  Apart  from  all  this, 
postponing  payment  is  beneficial  at  least  to  the  extent  of  the  interest  on  the 
amount  during  the  period  of  delay. 


Table  11 
Delay  Until  Compensation  by  Amount  of  Settlement 


Mich. 

B.C. 

Serious 

Amount  of 

Approx. 

Serious 

Fatal 

Minor 

Settlement 

Median 

Median 

Median 

Median 

Month 

Month 

Month 

Month 

S         1-499 

6 

3 

4 

3 

500-999 

6 

12 

4 

1-2,499  (3,000  Mich.) 

6-12 

13 

6 

5 

1,000-4,999 

2,500-(3,000  Mich.) 

12-24 

5,000- 

24+ 

6 

- 

10,000-(Mich.) 

6-12 

TOTAL 

6-12 

9 

5 

4 

58 

The  median  time  to  final  compensation  in  serious  injury  cases  in  the 
British  Columbia  Study  was  9  months  and  in  the  Osgoode  Study  it  was 
llVi  months.  Whereas,  however,  with  amounts  of  compensation  under 
$500  the  median  was  3-6  months,  with  amounts  of  $5,000  and  above  it 
was  2-3  years  (see  Table  11).  The  Michigan  findings  are  not  markedly 
different. 

The  median  figures  do  not  show  how  many  cases  were  settled  in  less 
than  the  median  time  period,  and  how  many  were  unresolved  for  a  much 
longer  time.  The  following  tables  provide  some  of  this  information. 

The  Osgoode  figures  (Table  12)  show  that  even  in  minor  injury  cases, 
almost  half  the  victims  were  not  compensated  within  six  months,  22% 
waited  over  one  year  and  eight  percent  over  two  years. 

Table  12 

Osgoode  Hall  Study  —  Delay  Until  Compensatioii  — 
Minor  Injuries 


Under 
6  months 

6-12 
months 

1-2  years 

2  years  and  over 

51.1% 

27.1% 

13.6% 

8.2% 

Table  13  compares  the  findings  of  three  studies  on  delay  for  serious  injury 
cases.  The  worst  delays  appeared  in  the  Oxford  Study,  where  just  over  10% 
of  victims  were  compensated  within  six  months,  while  almost  half  waited 
between  one  to  two  years,  and  a  further  one  third  waited  for  over  two  years. 
The  Michigan  Study  shows  the  least  delay,  but  the  figures  include  fatal 
accident  cases,  which  generally  were  settled  relatively  quickly.  The  Osgoode 
Study  results  show  that  one  quarter  waited  less  than  six  months,  and  that 
over  half  waited  more  than  one  year.  Nearly  one  third  did  not  receive  tort 
compensation  for  over  two  years. 


Table  13 
Delay  Until  Compensation  For  Serious  Injuries 


Michigan 

(serious 

and  fatal) 

% 

Osgoode 
% 

Oxford 

% 

Under  6  months 

31 

25 

11 

6-12  months 

27 

16 

14 

1-2  years 

20 

26 

42 

2  years  or  more 

22 

33 

33 

59 

Table  14 
Delay  Until  Compensation  For  Fatalities 


B.C. 

% 

Osgoode 

% 

Under  6  months 

52.2 

54.6 

6-12  months 

13.2 

18.2 

1-2  years 

18.9 

9.1 

2  years  or  more 

9.4 

18.1 

The  Osgoode  and  British  Columbia  delay  figures  for  fatal  accidents 
(see  Table  14)  approximate  each  other  quite  closely,  showing  that  while 
half  recovered  some  tort  compensation  within  six  months,  about  30%  still 
had  to  wait  over  one  year. 

Table  15  is  taken  from  the  Osgoode  Study,  and  shows  the  percentage 
of  cases  with  various  lengths  of  delay,  according  to  the  amount  lost.  A  dra- 
matic increase  in  delay  can  be  seen  as  the  amount  of  loss  increases.  For 
losses  under  $500,  over  half  were  compensated  within  six  months,  and  less 
than  one-quarter  waited  over  one  year.  But  for  losses  between  $5,000  and 
$10,000,  two-thirds  of  the  cases  took  more  than  two  years  to  setde,  and 
no  one  received  a  settlement  in  under  six  months. 


Table  15 

Osgoode  Study 

Length  of  Time  Taken  to  Receive  Tort  Recovery 

According  to  Amount  of  Economic  Loss 


Amount  of  Loss 

Under 

6 
months 

6-11 
months 

12-23 
months 

24-35 
months 

36 
months 
or  over 

$         1-499 

Percent  of  Cases 

58 

21 

15 

5 

1 

500-999 

36 

26 

26 

7 

5 

1,000-1,999 

22 

28 

28 

17 

6 

2,000-4,999 

17 

17 

42 

25 

0 

5,000-9,999 

0 

17 

17 

50 

17 

10,000-plus 

12 

12 

17 

47 

12 

60 

As  might  have  been  predicted,  all  studies  found  that  in  cases  that 
involve  legal  action  the  recovery  period  is  longer.  This  is  evident  from 
Table  16,  which  compares  median  times  for  litigated  (at  least  to  the  extent 
of  issuing  a  writ)  and  non-litigated  cases  in  the  British  Columbia  and 
Michigan  studies.  For  minor  and  fatal  injuries  the  wait  was  four  times  as 
long  in  the  British  Columbia  Study  —  from  four  to  sixteen  months,  and 
from  five  to  nineteen  months.  The  delay  for  serious  losses  rose  from  nine 
to  twenty-one  months.  In  Michigan  the  delay  for  litigated  cases  was  double 
that  for  the  rest.  Cases  going  to  trial  in  Michigan  had  a  median  delay  of 
between  two  and  three  years. 


Table  16 

Delay  in  Cases  Not  Involving  a  Lawsuit  Compared  with 
Cases  Involving  a  Lawsuit 


Type  of  Injury 

Median  Months 

B.C. 

Suit 

Median 

Mich. 

Suit 

approx. 

median 

B.C. 

no  suit 
median 

Mich, 
no  suit 
approx. 
median 

Minor 

Serious 

Fatal 

All  suit  cases 
going  to  trial 

16 
21 
19 

-12-24 
2-3  years 

4 
9 
5 

1 6-12 

Table  17  looks  behind  the  Michigan  medians.  Whereas  58%  of  all 
cases  were  settled  in  a  year,  only  20%  of  litigated  cases  had  that  short  a 
delay.  One  third  waited  between  one  and  two  years,  another  third  between 
two  and  three  years,  and  15%  waited  longer  than  three  years.  The  typical 
delay  for  a  case  reaching  trial  was  over  two  years.  Twenty-five  percent 
waited  three  years  or  more. 

Table  17 

Michigan  Study:  Time  From  Injury  to  Settlement 
Serious  Injury  Cases 


Up  to 
1  year 

% 

1-2 
years 

% 

2-3 

years 

% 

3  years 
or  more 

% 

All 
Litigated  Cases 

20 

34 

31 

15 

All  Cases 
Coming  to  Trial 

16 

17 

42 

25 

All  Cases 

58 

20 

22 
(2  years  or  more) 

61 

Table  18  from  the  Osgoode  Study  examines  in  more  detail  the  increase 
in  delay  between  all  litigated  cases  and  cases  reaching  trial.  It  shows  a 
consistent  increase  in  delay  at  each  stage  of  the  litigation. 


Table  18 

Osgoode  Hall  Study:  Delay  Until  Compensation  for  Cases  Going 
to  Court  for  Each  Stage  of  Litigation 


Stages  of  Litigation 


Under  6 

months 

% 


6  months- 
1  year 

% 


1  year- 

2  years 

% 


2  years 
or  more 

% 


Writ  issued 

Statement  of  claim 

Statement  of  defence 

Cases  set  for  trial 
Jury 
Judge 

Exam,  for  discovery 

Trial  commenced 

Trial  completed 


43.5 
29.9 
19.7 


56.5 


39.1 
28.2 


31 
42.1 


51.2 
65.6 

33 


48 

44.4 


53 

36.4 

50 


13.7 
63.6 
50 


The  British  Columbia  figures  in  Table  16  also  show  that  delay  in- 
creased with  the  seriousness  of  the  injury.  Table  19,  from  the  Michigan 
Study,  confirms  this  trend,  showing  a  strong  correlation  between  the  length 
of  delay  and  the  amount  of  pecuniary  loss.  Losses  under  $1,000  were  settled 
within  two  years  in  about  three  quarters  of  suit  cases.  For  losses  of  from 
$1,000  to  $4,999,  the  percentage  of  cases  settled  in  two  years  fell  to  52%, 
and  the  percentage  was  only  34%  for  losses  of  from  $5,000  to  $24,999. 
For  such  large  losses,  one-third  waited  from  two  to  three  years,  and  another 
third  waited  over  three  years.  The  picture  improved  somewhat  for  losses 
over  $25,000. 

Table  20,  also  taken  from  the  Michigan  Study,  shows  that  the  pattern 
was  similar  when  delay  was  measured  against  the  amount  of  settlement.  The 
difference  is  that  settlements  of  over  $3,000  were  made  about  as  quickly  as 
those  between  $1,000  and  $2,999. 

Knowledge  by  accident  victims  of  the  long  delays  in  store  for  them 
plays  a  significant  role  in  inducing  them  to  settle  for  less  than  they  believe 
their  claims  to  be  worth.  One  reason  for  the  delay  is  the  crowded  state  of 
court  lists,  even  though  only  a  small  fraction  of  all  claims  is  ever  carried  far 
enough  to  reach  court  lists.  (According  to  the  Osgoode  Study,  less  than  1  % 
of  minor  injury  cases,  less  than  4%  of  serious  injury  cases  and  less  than 
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2%  of  fatality  cases  ever  reach  trial.  )^^  This  crowding  has  only  become 
worse  in  the  years  since  the  studies  were  made  and  one  may  safely  assume, 
therefore,  that  delay  in  cases  proceeding  to  trial  is  worse. 

Even  if  delays  in  the  trial  process  are  reduced  the  promise  of  an  earUer 
trial  will  merely  induce  more  disputants  to  rely  on  the  trial  process,  off- 
setting in  the  long  run  the  effect  of  any  improvement  resulting  from  stream- 
lined procedures,  additional  judicial  appointments  or  the  hke. 


Table  19 

Michigan  Study:  Time  From  Injury  To  Settlement  in  Cases  of 

Varying  Pecuniary  Loss 

(Percentage  distribution  of  suit  cases  in  which 

a  settlement  was  obtained) 


Amount  of  Loss 


1-999 


$  1,000-4,999 


$  5,000-24,999 


$25,000  or  more 


LEGEND :  Time  interval 


•  •  •  • 

•  •  •  • 

•  •  •  • 


Up  to 
1  yr. 


1-2  Yrs. 


2-3  Yrs. 


3  Yrs. 
or  more 


■■ 

#####4 

^#####^ 

25% 

47% 

17%          11% 

HjJHII^^^^^^^^HHHiH 

19% 

33% 

36%                       12% 

^B^^^^H 

»###»############# 

###########»#####< 

9%         25% 

32? 

I                              34% 

^^^^^^H 

10% 


32% 


46% 


12% 


1  "^Linden,  op.  cit.  supra  note  1,  Table  V-4. 
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Table  20 

Michigan  Study:  Time  From  Injury  To  Settlement  in  Suit  Cases 

For  Varying  Amounts  of  Settlement 

(Percentage  distribution  of  suit  cases  in  which 

a  tort  settlement  was  obtained) 

LEGEND:  Time  interval 


Amount  of 
Settlement 


Up  to 
lYr. 


1-2  Yrs. 


2-3  Yrs. 


3  Yrs. 
or  more 


$       1-999 


34% 


56% 


I 


3%  7% 


$1,000-2,999 


14% 


30% 


38% 


»######### 


:»»»###### 


18% 


$3,000  or  more 


13% 


29%  38% 

Percent  of  cases 


20% 


CHAPTER  VI 

REHABILITATION 


The  Report  of  the  Royal  Commission  of  Inquiry  into  Compensation 
for  Personal  Injury  in  New  Zealand  states  that  one  of  the  objectives  of  a 
system  of  compensation  must  be  complete  rehabilitation.^  It  defines  "reha- 
bilitation" as  follows:  "the  restoration  of  the  handicapped  to  the  fullest 
physical,  mental,  social,  vocational  and  economic  usefulness  of  which  they 
are  capable".^  As  thus  defined,  rehabihtation  of  the  injured  person  is  bene- 
ficial not  only  to  him  but  to  his  family  and  friends,  to  whomever  must  pay 
his  bills  and  to  society  as  a  whole.  In  the  words  of  the  Woodhouse  Report:^ 

It  is  a  total  process  which  begins  with  the  earliest  treatment  of  the 
injury  or  disease.  It  does  not  end  until  everything  has  been  done  to 
achieve  maximum  social  and  economic  independence.  The  aim  is  that 
this  should  be  achieved  in  a  minimum  of  time. 

In  Ontario,  the  basic  premise  of  workmen's  compensation  is  rehabili- 
tation, and  almost  every  aspect  of  the  system  is  organized  to  that  end.'* 
Rehabilitation  requires  a  positive  approach  in  which  the  accident  victim 
immediately  begins  to  concentrate  on  the  problem  of  recovering  his  health, 
freed  to  the  maximum  possible  extent  from  worry  over  problems  such  as 
meeting  his  expenses  and  supporting  his  dependants.  The  features  of  work- 
men's compensation  which  are  conducive  to  this  end  are : 

(1)  the  earUest  possible  treatment  of  the  injury  and  the  earliest  pos- 
sible provision  of  emotional  support  to  try  to  prevent  depression, 
and  the  development  of  post-traumatic  neurosis  or  functional 
overlay; 

(2)  the  guarantee  of  all  necessary  medical  and  hospital  services  and 
the  provision  of  compensation  for  lost  income  during  periods  of 
disabiHty; 

(3)  a  hospital  and  rehabilitation  centre  staffed  and  equipped  to  deal 
with  the  problems  of  industrial  injuries  and  disease  from  a  re- 
habilitative point  of  view; 

(4)  the  provision  of  socio-economic  counselling,  vocational  evaluation, 
vocational  training,  and  selective  placement  in  employment.^ 

It  is  interesting  that  if  one  set  out  to  design  a  system  aimed  at  impeding 
the  objective  of  rehabilitation,  one  could  scarcely  do  better  than  invent  the 


1(1970)  at  p.  40.  Hereinafter  referred  to  as  the  Woodhouse  Report. 
^Ibid.,  at  p.  141. 
^Ibid. 

^For  a  full  description  of  Ontario's  workmen's  compensation  scheme,  see  Legge, 
The  Canadian  System  of  Workmen's  Compensation   (1972). 
^Ibid.,  at  p.  76. 
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tort  regime.  The  features  of  the  tort  system  which  are  subversive  to  the 
rehabilitation  process  are : 

( 1 )  the  contentious,  time-consuming  and  expensive  nature  of  the  pro- 
ceedings; 

(2)  the  uncertainty  of  ultimate  success; 

(3)  the  once-for-all  assessment  of  compensation; 

(4)  the  premium  that  attaches  to  non-pecuniary  "losses"  (pain  and 
suffering,  loss  of  amenities  of  life  and  shortened  expectation  of 
life). 

A  motor  vehicle  accident  victim  tends  to  be  treated  from  a  forensic 
rather  than  a  clinical  point  of  view.  In  other  words,  diagnosis,  therapy  and 
prognosis  tend  to  be  formulated  with  a  future  claim  for  compensation  in 
mind,  rather  than  with  all  attention  focused  on  returning  the  individual 
to  productive  employment.^  The  victim  may  be  worried  about  whether  there 
will  be  any  compensation,  how  expenses  will  be  met,  how  dependants  may 
be  supported,  and  whether  he  or  she  will  be  able  to  return  to  his  or  her  job. 
To  a  greater  or  lesser  extent  collateral  sources  may  absorb  some  of  the 
expenses  and  compensate  for  some  of  the  losses,  but  they  nevertheless  fail 
to  generate  the  positive  climate  for  recovery  that  is  possible  under  the  re- 
habilitative approach. 

The  once-for-all  assessment,  coming  some  considerable  time  after  the 
injury,  is  distinctly  subversive  of  recovery  because  it  puts  a  premium  on 
maximizing  the  effect  of  the  injury.  The  better  the  progress  made  towards 
recovery  before  the  assessment  of  compensation,  the  lower  the  damage  award 
is  likely  to  be.  Professors  Keeton  and  O'Connell  concluded  that:^ 

Because  any  victim  will  (rightfully)  fear  getting  less  if  he  appears 
before  a  jury  fully  healed  or  rehabilitated  (with,  for  instance,  an  arti- 
ficial leg  that  he  can  expertly  use),  very  often  he  will  forego  treat- 
ment or  rehabilitation  during  the  long  delay  between  accident  and 
trial  in  order  to  appear  before  a  sympathetic  jury  as  pathetically  handi- 
capped as  possible  .  .  .  [T]he  victim  .  .  .  often  delays  treatment  in  order 
to  gain  most  by  being  rehabilitated  least. 

The  Woodhouse  Report  made  a  similar  finding:® 

Other  injured  persons  have  failed  to  accept  the  assistance  of  re- 
habilitation because  of  pending  claims  for  damages  or  compensation. 


^Dunbar,  Litigation  as  a  Bar  to  Rehabilitation  (unpublished,  1971),  at  p.  6. 
This  paper  was  prepared  for  the  purposes  of  this  Report,  and  was  based  in 
large  part  on  a  conversation  with  Mr.  W.  Kerr,  Director  of  Compensation  for 
the  Ontario  Workmen's  Compensation  Board.  See  also  Smith,  "Rehabilitation 
of  the  Disabled  Worker"  (1960),  63  Journal  of  the  Medical  Society  of  New 
Jersey  473. 

"^Keeton  and  O'Connell,  Basic  Protection  for  the  Traffic  Victim  (1965),  at 
pp.  31-32. 

^Report  of  the  Royal  Commission  of  Inquiry  into  Compensation  for  Personal 
Injury  in  New  Zealand  (1970),  at  p.  77.  See  also  Ison,  The  Forensic  Lottery 
(1967),  at  p.  25;  Smith,  op.  cit.  supra  note  6,  at  p.  473;  Dunbar,  op.  cit. 
supra  note  6,  at  p.  10. 
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They  have  preferred  to  await  the  outcome  of  contested  proceedings 
lest  the  prospective  capital  award  should  be  diminished  by  their  own 
successful  efforts  to  overcome  the  disability.  This  matter  .  .  .  represents 
an  important  reason  for  abandoning  the  adversary  method  of  handhng 
all  claims. 

A  related  point  concerns  the  non-pecuniary  heads  of  damage.  The 
Report  of  the  Special  Committee  of  the  American  Insurance  Association 
which  evaluated  the  Keeton-O'Connell  basic  protection  plan  stated  as 
follows :  ^ 

By  affording  payment  for  non-objective  damages  such  as  pain  and 
suffering,  the  present  tort-insurance  system  invites  dramatization  and 
exaggeration  of  automobile  accident  injuries.  Truth  is  easily  lost  sight 
of  in  this  process  and  claimants  are  subject  to  inducements  to  color 
or  distort  the  facts  in  order  to  present  the  most  'advantageous'  testi- 
mony for  their  claims.  This  cynical  approach  is  socially  undesirable 
and  subverts  the  purposes  of  insurance.  It  also  adds  substantial  and 
unnecessary  costs  to  the  present  system. 

The  forensic  approach  to  the  injury  and  its  consequences,  both  physical 
and  psychological,  has  the  effect  of  persuading  the  injured  person  to  believe 
the  worst,  whereas  the  rehabilitation  approach  is  based  on  the  need  to  per- 
suade the  patient  to  believe  the  best. 

There  is  reason  to  believe  that  a  lump-sum  payment,  once  made, 
generates  more  incentive  to  rehabilitation  than  do  continuing  periodic  pay- 
ments.^^  The  lump-sum  is  delayed  so  long  in  serious  injury  cases,  however, 
that  the  net  effect  is  detrimental. 


1.    Accident  and  Compensation  Neurosis^^ 

The  British  Columbia  Royal  Commission  on  Automobile  Insurance 
reported  that:^- 

While  prompt  hospital  care  and  medical  attention  are  available 
to  accident  victims  in  British  Columbia,  a  very  real  barrier  to  rehabili- 
tation is  the  stress  created  by  controversy,  bargaining,  extended  litiga- 
tion and  the  substantial  delays  which  result. 

The  same  observation  could  be  made  about  the  situation  in  Ontario. 
Hospital  and  medical  attention  is  not  the  same  as  rehabilitative  attention, 
however,  and  the  conditions  under  which  the  seriously  injured  victim  is 
treated  are  not  conducive  to  rehabihtation. 


^Report  of  the  Special  Committee  of  the  American  Insurance  Association  (1971), 

at  p.  2. 
lOJson,  The  Forensic  Lottery  (1967),  at  p.  25. 
iiThis  discussion  is  based  on  an  unpublished  paper  prepared  for  the  purposes 

of  this  Report  by  S.  Dunbar,  Neuroses  Suffered  by  Motor   Vehicle  Accident 

Victims  and  their  Relationship  to  Compensation  (1971). 
i2Report  of  the  Commissioners  (1968),  at  p.   123. 


68 

Under  the  Ontario  Workmen's  Compensation  system,  a  rehabilitation 
officer  makes  prompt  contact  with  an  injured  person  to  provide  the  kind  of 
therapeutic  support  which  goes  beyond  mere  medical  treatment  of  the 
injury,  and  is  concerned  not  only  with  the  patient  qua  patient,  but  with  the 
patient  in  relation  to  others  as  spouse,  parent,  employee,  friend  and  mem- 
ber of  society. ^^  One  of  the  reasons  why  this  approach  must  begin  as  early 
as  possible  is  to  attempt  to  prevent  the  development  of  post-traumatic  or 
"accident"  neurosis. ^^ 

The  trauma  of  a  motor  vehicle  accident  upsets  the  victim's  balance, 
leading  to  anxiety  and  a  psychological  response  which  may  or  may  not 
restore  the  balance.  If  it  does  not,  the  consequence  is  a  neurosis.  Several 
factors  appear  to  be  involved  in  the  development  of  the  neurosis.  The  trigger- 
ing incident  must  have  the  specific  characteristic  of  causing  massive,  over- 
whelming fear.  The  existing  emotional  makeup  of  the  patient  is  important  as 
well.  Some  people  are  more  susceptible  to  stress  than  others. ^^  In  addition 
there  is  the  unconscious  desire  for  gain  which  may  cause,  contribute  to,  or 
help  to  perpetuate  the  neurosis. ^^ 

Somewhat  different  from  accident  neurosis  is  "compensation"  neurosis. 
While  the  former  may  be  affected  by  the  desire  for  gain,  it  has  independent 
significance.  The  latter,  while  it  arises  following  an  injury  and  is  therefore  in 
a  sense  caused  by  it,  would  not  exist  but  for  the  compensation  system.  It 
is  more  a  product  of  the  procedure  employed  for  determining  compensation 
than  the  desire  for  secondary  gain.  It  is  the  uncertainty,  the  delay,  the  strain 
of  bargaining  and  the  financial  difficulties  before  settlement  that  chiefly 
appear  to  be  the  cause  of  compensation  neurosis.^ ^  Since,  however,  all 
these  factors  are  present  in  any  potentially  compensable  case,  the  neurotic 
reaction  may  well  be  a  combination  of  accident  neurosis  and  compensation 
neurosis,  and  it  may  be  drawing  too  fine  a  distinction  to  analyse  them  sepa- 
rately. Some  writers  do  not  draw  a  clear  line,  tending  to  use  the  term  com- 
pensation neurosis  when  the  desire  for  secondary  gain  or  any  other  factors 
arising  out  of  the  compensation  system  appear  to  be  the  main  reason  for 
the  lack  of  response  to  treatment.^^ 

It  would  appear  that  most  authorities  are  of  the  view  that  even  where 
compensation  seems  to  be  playing  a  large  role  in  delaying  recovery,  it  may 


i^Legge,  op.  cit.  supra  note  4,  at  pp.  75-82. 

i^Dunbar,  op.  cit.  supra  note  11. 

i^Bernstein,  Traumatic  Neurosis  (1959),  at  pp.  7-8,  15;  Keiser,  The  Traumatic 
Neurosis  (1968),  at  pp.  36,  40. 

i^Bernstein,  op.  cit.,  at  p.  32,  minimizes  the  effect  of  such  unconscious  wishes 
upon  accident  neurosis.  Most  authorities  agree,  however,  that  the  desire  for 
secondary  gain  is  often  a  significant  contributing  factor. 

'^'Report  of  the  Royal  Commission  of  Inquiry  into  Compensation  for  Personal 
Injury  in  New  Zealand,  supra  note  8,  at  pp.  61,  74;  Keiser,  op.  cit.  supra  note 
15,  at  pp.  6,  109,  187;  Pokorny  and  Moore,  "Neurosis  and  Compensation" 
(1953),  8  Arch.  Indus.  Hyg.  547,  at  pp.  547-563;  Ison,  op.  cit.  supra  note  10, 
at  p.  26. 

i^See,  for  example,  Kruzen  and  Ford,  "Compensation  Factor  in  Low  Back 
Injuries"  (1958),  166  J.A.M.A.  1128;  Keiser,  op.  cit.,  at  p.  55;  Alexander  and 
French,  Studies  in  Psychosomatic  Medicine  (1948),  at  p,   152. 
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nevertheless  be  an  unconscious  role  so  far  as  the  patient  is  concerned. ^^  The 
extension-flexion  injury  or  "whiplash"^^  is  the  classic  example  of  an  injury 
producing  accident  and  compensation  neurosis. 

Accident  neurosis  is  uncommon  with  injuries  that  typically  go  un- 
compensated, such  as  injuries  suffered  in  sports  or  as  a  consequence  of  an 
elemental  disaster. ^^  Where  lump-sum  compensation  is  a  possibility  it  is  a 
common  phenomenon  to  find  painfully  slow  progress  before  assessment  and 
remarkable  progress  thereafter. -^  It  is,  therefore,  not  entirely  capricious  to 
observe  that  the  victim  might  have  been  better  off  knowing  in  advance  that 
he  would  get  nothing.  He  would  at  least  have  had  no  incentive  to  malinger, 
conscious  or  otherwise.  The  denial  of  compensation,  however,  would  be  a 
rather  Draconian  remedy  for  the  ills  of  the  tort  regime.  The  alternative 
of  prompt  lump-sum  settlements  on  the  other  hand,  seems  impossible  to 
achieve.  Even  if  responsibility  based  on  fault  were  not  an  issue,  early  calcu- 
lation of  the  appropriate  amount  of  compensation  in  serious  injury  cases  is 
an  insuperable  problem.  Any  solution  must  involve  periodic  payments  and 
since  the  most  potent  stimulus  of  compensation  neurosis  would  appear  to  be 
the  non-pecuniary  heads  of  damage,  compensation  for  them  must  be  abol- 
ished, or  limited  to  a  fixed  or  conventional  sum. 

2.    Guaranteed  Compensation  and  Periodic  Payments 

In  Ontario  at  the  present  time,  almost  all  residents  are  protected 
against  medical  and  hospital  expenses.  Many  are  not  protected  against  loss 
of  income  during  periods  of  incapacity,  however,  and  it  is  generally  accepted 
by  rehabilitation  experts  that  the  person  who  must  worry  about  income  dur- 
ing incapacity,  and  during  retraining  for  work,  represents  a  greater  rehabili- 
tation problem  than  does  the  individual  who  has  a  guaranteed  income, 
albeit  less  than  his  ordinary  income. ^^ 

The  New  Zealand  Royal  Commission  firmly  accepted  the  view  of  a 
member  of  the  Ontario  Workmen's  Compensation  Board  expressed  in  these 
terms  :^^ 

Financial  rehabilitation  as  provided  by  adequate  compensation  is 
a  stimulus  rather  than  a  deterrent  to  speedy  recovery.  Prompt  and  regu- 
lar payment  of  compensation  during  the  period  of  incapacity  is  im- 
portant in  the  rehabilitation  process.  Doubts  and  fears  unconsciously 
fostered  by  an  adversary  system,  should  be  prevented  if  at  all  possible. 


i^Keiser,  op.  cit.  supra  note  15,  at  p.  53;  Bernstein,  op.  cit.  supra  note  15,  at 
p.  38;  Kruzen  and  Ford,  op.  cit.,  at  p.  1134;  Soniat,  "The  Problem  of  Com- 
pensation Neurosis"  (1960),  53  Southern  Medical  Journal  365. 

20Lepow,  "Whiplash  Injuries"  (1955),  48  Southern  Medical  Journal  304;  Bern- 
stein, "Whiplash  -  Its  Medical-Legal  Aspects"  (Legal  Medicine  Institute,  1958); 
Gray,  "Common  Whiplash  Injuries  of  the  Neck"  (1953),  152  J.A.M.A.  1698; 
Keiser,  op.  cit.  supra  note  15,  at  pp.  149-151. 

2iMiller,  "Mental  Sequelae  of  Head  Injury"  (1966),  59  Proc.  Roy.  Soc.  Med. 
257-61;  Pokomy  and  Moore,  op.  cit.  supra  note  17,  at  p.  550. 

22Pokorny  and  Moore,  op.  cit.  supra  note  17,  at  p.  550. 

23Dunbar,  op.  cit.  supra  note  6,  at  p.  23. 

^^Report  of  the  Royal  Commission  Inquiry  into  Compensation  for  Personal 
Injury  in  New  Zealand  (1967),  at  p.  156. 
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The  patient  should  not  be  allowed  to  be  unduly  disturbed  about  finan- 
cial hardship  during  the  course  of  his  total  disability  or  to  have  fears 
and  forebodings  for  the  future.  Such  fears  accentuate  the  stress  re- 
action, so  ably  described  by  Doctor  Selye,  prolonging  disabihty  and 
driving  reputable  citizens  to  the  only  refuge  they  know  —  litigation. 
Knowledgeable  rehabilitation  officers  attached  to  the  staff  of  the  ad- 
ministrative authority  can  dispel  the  doubts  and  fears  of  the  injured 
workman  at  an  early  stage  of  treatment.  They  can  point  out  to  him  his 
rights  and  responsibilities  under  the  Act  and  influence  positive  think- 
ing about  rehabilitation  and  employment  possibilities. 

The  possibility  of  conscious  abuse  or  debilitating  neurosis  under  this 
type  of  compensation  system  appears  to  be  much  less  likely  than  in  a  case 
of  the  once-for-all  assessment  which  includes  damages  for  pain  and  suffer- 
ing, loss  of  amenities  of  life  and  shortened  expectation  of  Hfe. 

While  it  may  be  true  that  this  type  of  approach  is  initially  more  ex- 
pensive than  that  which  exists  under  the  current  practice  and  procedure 
for  dealing  with  motor  vehicle  accident  injuries,  the  net  benefit  to  the  indi- 
vidual, the  individuars  dependants  and  to  society  is  undeniable.^^ 

3.    Prerequisites  of  Rehabilitation  Compensation 

Insurance  companies  favour  rehabilitation  compensation,  but  anticipate 
problems  in  implementing  such  an  approach  under  automobile  liability  in- 
surance.2^  To  be  effective,  the  programme  of  rehabilitation  would  have  to 
commence  before  liability  had  been  established  and  the  insurer,  therefore, 
would  be  amenable  only  in  cases  where  liability  was  quite  clear.  Otherwise 
the  insurer  might  well  compromise  his  position. 

Even  where  liability  was  clear  and  admitted,  the  prospect  of  an 
eventual  lump-sum  settlement  would  be  a  factor  competing  against  the 
effectiveness  of  the  rehabilitation  programme.  Thus,  it  would  appear  that 
the  prospect  of  a  truly  effective  rehabilitation  approach  depends  upon  the 
adoption  of  compensation  without  regard  for  fault.  Even  a  partial  no-fault 
scheme  such  as  has  been  adopted  in  a  number  of  jurisdictions,  while  it  may 
have  many  other  advantages,  still  leaves  for  the  serious  injury  victim  the 
prospect  of  the  "pot  of  gold"  award. 


25The  costs  of  the  respective  systems  are  discussed  later  in  this  Report. 

26See,  for  example,  Rosenbloom,  Automobile  Liability  Claims  (1968),  at  p.  165; 
Federation  of  Insurance  Counsel,  Advance  Payments  and  Rehabilitation  (1967), 
at  pp.  53,  54;  United  States  Department  of  Transportation,  Rehabilitation  of 
Automobile  Accident  Victims  (1970),  at  p.  18. 


CHAPTER  VII 

THE  COST  OF  OBTAINING  COMPENSATION 


The  operating  costs  of  the  tort  regime  are  extremely  high.  Do  the  ad- 
vantages of  the  tort  regime  justify  its  costs?  It  is  not  enough,  of  course, 
simply  to  compare  the  costs  of  the  tort  regime  with  those  of  other  systems 
of  reparation  because  policy  considerations  may  dictate  that  the  tort  regime 
perform  functions  not  required  of  other  reparation  systems,  and  thus  may 
make  certain  cost  implications  unavoidable.  One  can,  however,  isolate  the 
cost-generating  elements  of  the  tort  regime  so  as  to  permit  a  form  of  cost- 
benefit  analysis  of  the  policy  factors  currently  reflected  in  the  system.  The 
validity  of  the  functions  performed  by  the  tort  regime  will  be  assessed  in 
Chapter  VIII. 

The  most  important  single  element  producing  the  high  cost  ratio  of 
the  tort  regime  is  the  fact  that  it  is  really  a  combination  of  two  systems  of 
reparation,  one  of  which  has  been  engrafted  onto  the  other,  with  the  result- 
ing hybrid  incorporating  the  costs  of  both. 

The  first  of  these  systems  may  be  called  the  loss-shifting  system.  Until 
the  19th  century  it  was  the  most  common  method  of  dealing  with  the  repa- 
ration problem.  It  was  based  on  the  assumption  that  a  loss  either  had  to  be 
borne  by  the  victim  or  shifted  to  the  person  who  caused  it.  There  was  no 
other  place  for  the  loss  to  fall.  As  already  indicated,  this  view  had  much  to 
do  with  the  development  of  the  principle  of  "no  liabihty  without  fault"  in 
the  19th  century.  If  the  loss  was  to  be  shifted  it  could  be  shifted  only  if  the 
person  whose  activity  caused  it  was  to  blame.  By  the  time  the  automobile 
became  a  fact  of  life  in  the  early  20th  century,  the  system  was  well  estab- 
lished. Losses  were  shifted  on  the  basis  of  fault  through  the  mechanism  of 
litigation  if  an  amicable  resolution  of  the  dispute  could  not  be  reached. 

The  second  system  is  the  loss-distribution  system,  implemented  largely 
by  insurance  which,  in  many  areas  of  application,  did  not  concern  itself  with 
questions  of  who  was  at  fault  and  therefore  seldom  had  to  resort  to  litigation 
to  determine  whether  or  not  to  make  reparation. 

The  loss-distribution  principle  found  major  application  in  areas  where 
no  reparation  system  existed  because  no  human  agency  had  caused  or  con- 
tributed to  the  loss,  for  example,  fire,  flood  or  other  act  of  God.  It  replaced 
the  loss-shifting  system  in  the  field  of  workmen's  compensation.  It  did  not, 
however,  replace  the  loss-shifting  system  in  a  great  many  other  areas,  in- 
cluding motor  vehicle  accident  injuries,  but  instead  was  added  to  it  so  that 
the  present  tort  regime  involves  a  shifting  of  the  loss  through  fault-litigation 
followed  by  a  distribution  of  the  loss  through  liability  insurance. 

The  British  Columbia  Royal  Commission  on  Automobile  Insurance 
calculated  that,  using  damages  and  party-and-party  costs  as  "total  payout", 
claimants'  solicitors  received  an  average  of  15.9%  of  that  amount  —  11.6% 
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in  settled  cases  and  22%  in  litigated  cases.^  There  were,  of  course,  fees 
charged  by  defendants'  solicitors  as  well.  It  is  fair  to  say  that  much  of  this 
amount  can  be  attributed  to  the  loss-shifting  nature  of  the  tort  regime. 
When  the  amount  of  jury  and  non-jury  time  spent  by  the  courts  in  trying 
litigated  cases  is  added,  one  can  readily  conclude  that  the  cost  of  the  loss- 
shifting  aspect  of  the  tort  system  is  sufficiently  high  to  require  a  critical 
assessment  of  the  value  of  the  system  before  concluding  that  its  costs  are 
justified.  2 

Once  loss-shifting  has  occurred,  loss-distribution  takes  place.  The  loss 
that  has  been  shifted  to  the  defendant  is  now  distributed  among  the  defend- 
ant's fellow  premium  payers  by  the  insurance  company.  Of  gross  earned 
premiums,  according  to  a  study  done  for  the  British  Columbia  Royal  Com- 
mission by  Kates,  Peat,  Marwick  &  Co.  and  Price,  Waterhouse  &  Co.,  nearly 
34%  was  spent  on  administration.^  Commissions  to  agents  constituted 
nearly  half  this  amount  (15.88%  of  gross  earned  premiums).  Only  2.5% 
went  to  underwriting  profit.  Only  a  small  portion  of  the  34%  was  attrib- 
utable to  the  requirements  of  the  loss-shifting  system.  Adjusters  cost  less 
than  1%  of  the  premium  dollar  and  settlement  costs  only  about  one  and 
one-half.^  Most  of  the  loss-shifting  expenses,  including  defendants'  lawyers' 
fees,  are  charged  to  "claims",  that  is,  they  form  part  of  the  66%  paid  out. 
Whether  administrative  expenses  could  be  significantly  affected  by  the  fact 
of  litigation  or  potential  litigation  is  doubtful. 

K  only  65-70  cents  on  the  premium  dollar  become  part  of  the  insurer's 
payout,  if  legal  fees  (including  defendants'  fees)  consume  another  ten  or 
fifteen  cents,  and  if  one  considers  the  costs  of  the  machinery  of  justice,  it  is 
fair  to  say  that  the  cost  of  the  tort  regime  is  equal  to  the  reparations  it  pays 
out.  In  Ontario,  in  1969,  the  payout  by  insurers  was  close  to  250  million 
dollars.^  Reasonable  reparation  can  be  accomplished  much  less  expensively 
and,  for  reasons  which  are  put  forward  in  Chapter  VIII,  it  is  doubtful 
whether  the  other  "values"  attributed  to  the  tort  regime  are  worth  the  addi- 
tional cost. 

It  may  be  supposed  that  pecuniary  losses  in  Ontario  attributable  to 
motor  vehicle  accidents  would  have  been  of  the  order  of  350  to  400  million 
dollars  in  1969.^  In  the  same  year,  in  Ontario,  it  is  probably  true  that  the 

^Report  of  the  Commissioners  (1968),  at  p.  52. 

2We  are  informed  that  the  trial  of  motor  vehicles  negligence  cases  consumes 
approximately  40%  of  the  civil  trial  time  expended  by  the  Supreme  and  County 
Courts,  both  jury  and  non-jury.  Civil  trials  consumed  about  60%  of  the  time 
of  these  courts  in  1968  so  that  about  25%  of  the  total  time  of  the  courts  was 
taken  up  by  motor  vehicle  cases. 

^ Joint  Study  on  Automobile  Insurance  Expense  Allocation  (1967),  cited  in  the 
Report  of  the  British  Columbia  Royal  Commission  on  Automobile  Insurance^ 
at  p.  304. 

^Ibid.,  at  p.  305. 

^Insurance  Bureau  of  Canada,  Automobile  Insurance  Experience  (1971). 

^This  rough  estimate  is  based  on  the  assumption  that  losses  suffered  would  be 
not  quite  twice  the  amount  of  reparation  actually  derived  from  insurance  pay- 
outs (See  Chapter  V,  Table  1).  On  this  basis  it  would  seem  a  fairly  conserva- 
tive estimate.  A  similar  result  may  be  reached  by  assuming  Ontario  losses  would 
bear  roughly  the  same  relationship  to  U.S.  losses  (see  Motor  Vehicle  Crash 
Losses  and  their  Compensation  in  the  United  States,  a  report  to  the  Congress 
by  John  A.  Volpe,  Secretary  of  Transportation,  March  1971)  as  the  population 
of  Ontario  bears  to  that  of  the  United  States. 
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money  spent  on  highways,  motor  vehicles,  fuel  and  other  costs  of  motoring 
approached  2,000  million  dollars.'^  Considering  that  better  value  could  be 
obtained  from  the  more  than  300  million  dollars  that  was  paid  for  motor 
vehicle  insurance,  through  spending  more  of  it  on  compensation  and  less  on 
running  the  compensation  system,  it  does  not  seem  unreaUstic  to  suggest 
that  all  pecuniary  losses  arising  from  the  use  or  operation  of  motor  vehicles 
should  be  compensated. 


^Estimate  based  on  figures  provided  by  Statistics  Canada,  and  on  the  Public 
Accounts  for  Ontario,  1968-69. 


CHAPTER  VIII 

THE  STRENGTHS  AND  WEAKNESSES 
OF  THE  EXISTING  SYSTEM 


The  suggestion  that  the  tort  regime  be  replaced  with  a  no-fault  accident 
compensation  plan  has  had  many  articulate  opponents.^  There  can,  of 
course,  be  technical  criticisms  of  any  system  of  compensation.  Much  of  the 
opposition  to  the  abolition  of  the  tort  action  is  based  on  philosophical  con- 
siderations whereby  strengths  are  seen  in  the  tort  regime  and  corresponding 
deficiencies  are  detected  in  the  basic  notion  of  no-fault  compensation. 


1.  Deterrence 

One  of  the  most  common  arguments  in  favour  of  fault-based  liability 
is  its  deterrent  effect.  Deterrence  has  two  aspects,  specific  and  general. 

Specific  deterrence  is  that  which  influences  the  conduct  of  individuals 
by  providing  consequences  for  certain  types  of  conduct  which  the  individuals 
will  wish  to  avoid  and  which  will  therefore  lead  to  conscious  decisions  on 
their  part  to  avoid  behaving  in  the  particularly  proscribed  fashion.  The  negli- 
gence action,  with  its  threat  of  civil  liability,  is  said  to  raise  a  deterrent  to 
negligent  driving. 

The  answer  to  this  argument  is  that  the  Criminal  Code^  and  The  High- 
way Traffic  Act^  already  offer  deterrence  by  way  of  penal  and  administrative 
sanction  including  fines,  demerit  points  leading  ultimately  to  loss  of  driving 
privileges,  loss  of  driving  privileges  as  a  judicially  imposed  sanction,  and 
even  imprisonment  for  the  most  serious  offences.  Some  of  the  strictures  of 
the  Code  and  the  Act  are  as  vague  and  general  as  the  negligence  require- 
ment of  "reasonable  care".  For  example,  criminal  negligence  under  the 
Code  involves  "doing  anything",  or  "omitting  to  do  anything",  that  it  is 
one's  duty  to  do,  and  thereby  showing  "wanton  or  reckless  disregard  for 
the  lives  or  safety  of  other  persons".^  Dangerous  driving  under  the  Code 
involves  driving  "in  a  manner  that  is  dangerous  to  the  public,  having  regard 
to  all  circumstances".^  Careless  driving  under  The  Highway  Traffic  Act 


^See,  for  example,  Blum  and  Kalven,  "Public  Law  Perspectives  on  a  Private 
Law  Problem"  (1964),  31  U.  Chi.  L.  Rev.  648;  Institute  of  Continuing  Legal 
Education,  Protection  for  the  Traffic  Victim:  The  Keeton-O'Connell  Plan  and 
its  Critics  (1967),  articles  by  Cone,  Knepper,  Marryott  and  Green;  Griffiths, 
"Don't  Abolish  Tort  Law  in  Auto  Accident  Compensation"  (1969),  12  Can. 
B.J.  187;  American  Bar  Association,  Report  of  the  Special  Committee  on 
Automobile  Accident  Reparations  (1969);  Mancuso,  "Fault  —  A  Basic  Requi- 
site of  Sound  Public  Policy"  (1971),  38  Ins.  Counsel  J.  397;  Lawton,  "Psycho- 
logical Aspects  of  the  Fault  System  of  Automobile  Insurance"  (1971),  20  Kan. 
L.  Rev.  57;  Spangenberg,  "No-Fault  Fact,  Fiction  and  Fallacy"  (1973),  44 
Miss.  L.J.  15. 

2R.S.C.  1970,  c.  C-34. 

3R.S.O.  1970,  c.  202. 

^Criminal  Code,  s.  202. 

5/^/W.,  s.  233(4). 
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involves  driving  "without  due  care  and  attention  or  without  reasonable 
consideration  for  other  persons  using  the  highway".^  On  the  other  hand, 
some  of  the  strictures  of  the  Code  and  many  of  the  strictures  of  the  Act 
are  much  more  precise  than  the  standard  of  care  in  negligence.  The  Code's 
prohibition  against  driving  while  the  level  of  alcohol  in  the  blood  exceeds 
80  milligrams  in  100  millilitres,"^  and  the  Act's  provisions  relating  to  speed, 
turns,  the  giving  of  signals  and  the  equipping  of  motor  vehicles  with  lights 
and  other  equipment^  are  very  clear  as  to  the  conduct  to  be  deterred.  It  is 
difficult,  therefore,  to  see  any  need  for  deterrence  in  the  law  relating  to  com- 
pensation. 

Nevertheless,  it  is  argued  that  there  is  some  value  in  the  comple- 
mentary deterrence  of  the  negligence  action.  The  answer  to  this  is  that  since 
most  motorists  are  insured  against  liability  there  really  is  no  deterrence  in 
the  civil  action  at  all.  In  response  it  is  urged  that  civil  liability  can  function 
as  a  deterrent  even  to  the  insured  motorist  because: 

(a)  the  loss  may  not  be  within  the  policy, 

(b)  the  damages  may  exceed  the  limits  of  the  policy, 

(c)  the  policy  may  be  cancelled  and  the  insured  left  unindemnified  by 
reason  of  a  breach  of  a  condition  in  the  policy, 

(d)  liability  under  the  policy  may  result  in  an  increase  in  premiums 
paid  by  the  insured,  and 

(e)  failure  to  take  reasonable  care  may  result  in  a  defence  of  con- 
tributory negligence  succeeding  against  a  negligent  motorist  in 
respect  of  any  claim  which  that  motorist  may  have. 

One  might  refer  again  to  the  observation  of  the  New  York  State 
Insurance  Department:^ 

Individual,  last-moment  driver  mistakes  —  undeterred  by  fear  of  death, 
injury,  imprisonment,  fine  or  loss  of  licence  —  surely  cannot  be  de- 
terred by  fear  of  civil  liability  against  which  one  is  insured.  Indeed,  as 
a  matter  of  logic,  the  contrary  is  true.  The  careless  driver  is  protected 
by  insurance,  while  his  victim  can  be  left  with  much  of  the  cost  that 
originally  fell  upon  him.  We  confront  the  bizarre  conclusion  that  if  the 
fault  insurance  system  is  a  deterrent  to  anything,  it  is  more  of  a 
'deterrent'  to  becoming  a  victim  than  to  driving  carelessly. 

It  is  even  open  to  question  whether  much  of  the  behaviour  that  results 
in  motor  vehicle  injuries  can  be  deterred  at  all.  In  the  words  of  a  report 
prepared  for  the  United  States  Department  of  Transportation  automobile  in- 
surance and  compensation  study: ^^ 


^The  Highway  Traffic  Act,  s.  83. 
'^Criminal  Code,  s.  236. 
^The  Highway  Traffic  Act,  Parts  V-IX. 

9New  York  Insurance   Department,   Automobile   Insurance   .    .    .   For    Whose 
Benefit?  (1970),  at  p.  12. 
i^Klein  and  Waller,  Causation,  Culpability  and  Deterrence  in  Highway  Crashes 
(1970),  at  p.  117. 
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Deterrent  or  punitive  counter-measures  assume  that  the  driver  can 
behave  in  ways  that  will  result  in  crash-free  driving  but  that  he  has 
various  motivations  for  deviating  from  this  'safe'  behavior  and  that 
a  variety  of  threats  and  punishments  (ranging  from  jail  sentences,  civil 
suits,  and  licence  revocations  to  fines  and  increases  in  insurance  pre- 
miums or  even  outright  cancellation  of  insurance)  will  counteract  these 
motivations  and  prevent  him  from  deviating  from  'safe'  behavior. 

As  we  indicated  earlier,  much  of  the  behaviour  that  gives  rise  to  civil 
liability  could  be  classified  as  inevitable  human  error.  Thus,  whatever  effect 
the  penal  law  may  have  on  conduct  which  it  prohibits,  as  to  much  of  the 
behaviour  now  falling  under  the  rubric  "negligence",  deterrence  is  not 
feasible. 

As  to  conduct  which  can  be  influenced  by  specific  deterrence,  the  U.S. 
Department  of  Transportation  study  stated :^^ 

The  normally  alert  driver  who  approaches  a  visible  stop  sign  at  a  com- 
pletely clear  intersection  may  choose  to  stop  or  ignore  the  sign.  If  he 
stops,  his  action  may  be  attributable  in  large  part  (though  never  en- 
tirely) to  deterrent  measures,  either  current  or  past.  If,  however,  a 
vehicle  is  approaching  the  intersection  that  has  the  right  of  way,  the 
influence  of  deterrent  measures  is  immediately  contaminated  by  the 
influence  of  considerations  of  self-preservation.  And  it  is  the  second 
situation  that  is  more  likely  to  be  crash-inducing.  Yet  many  deterrent 
measures  function  as  though  the  driver  would,  in  their  absence,  be  as 
willing  to  be  involved  in  a  crash  as  to  avoid  one.  Is  it  reasonable  to 
assume  that  a  driver  avoids  collisions  because  he  is  worried  about 
negUgence  suits  or  because  he  is  worried  about  getting  injured  or 
kiUed? 

After  a  close  call,  is  he  thankful  because  his  premiums  won't  go  up 
next  year  or  because  his  spinal  column  is  still  intact?  In  situations 
that  seem  likely  to  be  crash-inducing,  does  he  remain  as  alert  as  he  can 
in  order  to  avoid  a  citation  or  in  order  to  avoid  injuring  himself  or 
damaging  his  car?  Deterrent  measures,  like  Hobbesian  doctrine,  as- 
sume that  man  is  innately  evil.  But  unhke  Hobbesian  doctrine,  they 
assume  that  he  will  not,  to  the  best  of  his  ability,  choose  to  act  in  ways 
that  appear  to  offer  him  self-preservation. 

One  final  observation  from  this  report  is  worthy  of  consideration  at 
this  point: ^2 

The  appropriate  target  for  deterrent  counter-measures  is,  of  course,  the 
driver  who  is  capable  of  'safe'  behavior  but  who  quite  dehberately 
deviates  from  it  —  by  driving  while  intoxicated,  by  speeding,  and  by 
executing  manoeuvres  that  are  hazardous  as  well  as  illegal.  Although 
this  is  the  group  that  clearly  requires  deterrence,  evidence  has  been 


^^Ibid.,  at  pp.  140-41. 
^^Ibid.,  at  pp.  132-33. 
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accumulating  for  more  than  twenty  years  (Tillmann  and  Hobbs,  1949; 
Waller,  1969;  Baker  and  Spitz,  1969;  Carlson  and  Klein,  1970)  which 
indicates  that  the  driver  with  a  high  citation  record  does  not  confine 
his  deviant  behavior  to  the  highway  but  has  a  tendency  toward  un- 
lawful or  antisocial  behavior  in  many  other  areas  of  his  daily  life.  This 
unlawful  behavior  includes  not  merely  a  failure  to  be  deterred  by 
threats  that  might  deter  the  law-abiding  citizen  but  also  a  failure  to 
accept  or  respond  to  the  normal  workings  of  the  deterrent  system  after 
he  has  been  apprehended  in  an  illegal  act.  Thus,  as  we  have  noted 
earlier,  he  may  not  appear  in  court  in  response  to  a  summons,  or  he 
may  continue  to  drive  after  his  licence  has  been  suspended  or  his 
insurance  has  been  cancelled. 

...  If  the  'won't  conform'  group  is  not  effectively  deterrable  by  penal- 
ties for  the  violation  of  traffic  laws,  is  it  likely  to  be  deterrable  by  the 
tort  liability  system? 

The  authors  of  the  report  conclude  that  despite  opinion  to  the  contrary,  the 
foregoing  question  must  be  answered  in  the  negative. 

While  opinions  may  continue  to  vary,  we  have  come  to  the  conclusion 
that  the  justification  for  the  retention  of  the  negligence  action  in  motor 
vehicle  cases  does  not  lie  in  its  specific  deterrent  value. 

The  other  aspect  of  deterrence,  general  deterrence,  is  based  on  the 
theory  that  an  activity  will  be  more  or  less  popular  depending  on  the  costs 
of  participation.^^  Thus,  if  the  activity  of  motoring  were  required  to  pay 
its  own  way  by  absorbing  all  the  costs  associated  with  the  activity  then 
some  people  would,  through  choice  or  by  necessity,  give  up  driving  alto- 
gether and  use  less  expensive  means  of  transportation,  and  some  people 
would  continue  to  operate  motor  vehicles  but  would  eliminate  certain  uses 
of  the  vehicle  in  order  to  reduce  their  costs  (for  example,  insurance  is  more 
expensive  if  one  drives  to  work  than  if  one  only  drives  for  pleasure).  At 
least  one  of  the  reasons  why  alternative  forms  of  transportation  would  be 
cheaper  is  that  they  are  safer. 

General  deterrence,  like  specific  deterrence,  thus  has  as  its  goal  the 
reduction  of  accident  costs.  While  deterrence  is  sometimes  said  to  be  a 
valuable  attribute  of  the  negligence  action,  it  can  be  seen  to  be  an  equally 
valuable  attribute  of  a  no-fault  insurance  scheme  that  internalizes  costs  in 
the  manner  suggested  by  this  Report.  The  related  goal  of  providing  an 
incentive  for  reducing  accident  costs  by  making  motoring  safer  can  be  even 
better  achieved  under  a  no-fault  scheme  that  elects  two-party  insurance  as 
its  underwriting  principle.  This  gives  the  individual  maximum  control  over 
his  or  her  costs  of  motoring  by  allowing  the  individual  to  choose  the  safest 
type  of  vehicle.  This  in  turn  should  generate  the  greatest  demand  for  safer 
vehicles  and  provide  an  incentive  to  manufacturers  to  produce  them. 


i3The  theory  of  general  deterrence,  especially  in  the  field  of  accidents,  has  been 
developed  by  Calabresi,  "Some  Thoughts  on  Risk  Distribution  in  The  Law  of 
Torts"  (1961),  70  Yale  LJ.,  499;  "The  Decision  for  Accidents:  An  Approach  to 
Non-fault  Allocation  of  Costs"  (1965),  78  Harv.  L.  Rev.  713;  The  Costs  of 
Accidents;  A  Legal  and  Economic  Analysis  (1970). 
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2.    Education 


It  is  no  doubt  true  that  some  people  drive  in  a  hazardous  fashion 
simply  because  they  are  ignorant  of  the  hazards  involved.  Related  to  the 
deterrence  argument,  then,  is  the  argument  that  the  tort  action,  by  publiciz- 
ing negligent  behaviour,  has  an  educational  effect  on  such  drivers.  This 
argument  is  open  to  serious  question.  Only  a  small  percentage  of  personal 
injury  claims  in  motor  vehicle  accidents  ever  reaches  the  courts  and  only  a 
small  percentage  of  these  attracts  sufficient  attention  from  the  press  to  war- 
rant reporting.  When  this  reporting  does  occur,  it  is  seldom  detailed  enough 
as  to  the  conduct  involved  to  perform  much  of  an  educational  function. 
The  Commission  is  of  the  view  that  the  tort  regime  cannot  be  justified  by 
its  slight  educative  value,  and  that  mandatory  safety  education  in  conjunc- 
tion with  driver  training  is  a  much  more  effective  way  of  achieving  the 
objective  of  informing  the  driving  public  of  the  hazards  and  the  importance 
of  avoiding  them. 

3.    Public  Acceptability 

It  is  sometimes  argued  that  the  public  favours  the  notion  of  individual 
responsibility  with  liability  to  pay  damages  based  on  some  form  of  guilt. 

A  number  of  surveys  have  been  conducted  to  determine  public  opinion 
and  attitude  in  this  area.^*  An  analysis  of  the  various  studies  leads  to  the 
conclusion  that  much  of  the  attitude  of  the  public  towards  the  question  of  the 
negligence  action  versus  no-fault  insurance  is  based  on  a  misunderstanding 
of  both  forms  of  reparation.  It  is  also  reasonable  to  conclude  that  given  an 
imderstanding  of  what  is  involved  in  the  two  systems  the  majority  of  people 
would  favour  no-fault.^ ^'^  The  fact  that  no-fault  schemes  have  been  adopted 
with  beneficial  consequences  in  a  number  of  jurisdictions  in  recent  years, 
and  that  promotional  material  on  behalf  of  no-fault  systems  has  begun  to 
issue  from  the  insurance  industry  itself, ^^  tends  to  increase  the  reliability  of 
this  conclusion. 


4.    Other  Factors 

It  has  been  suggested  that  tort  law  has  an  "appeasement"  function 
allaying  the  desire  for  revenge  by  anti-social  methods  and  promoting  social 
peace  and  order. 


i*Linden,  Report  of  the  Osgoode  Hall  Study  on  Compensation  for  Victims  of 
Automobile  Accidents  (1965),  ch.  VIII;  U.S.  Department  of  Transportation, 
Automobile  Insurance  and  Compensation  Study:  Public  Attitudes  Toward  Auto- 
mobile Insurance  (1970);  Conard  et  al..  Automobile  Accident  Costs  and  Pay- 
ments (1964),  ch.  8;  American  Insurance  Association,  Awareness  of  and  Atti- 
tude Toward  a  New  Kind  of  Automobile  Insurance  (1968);  O'Connell  and 
Wilson,  Car  Insurance  and  Consumer  Desires  (1969). 

i^See  Flak,  Public  Attitudes  to  "No-Fault"  Approach  to  Motor  Vehicle  Accident 
Compensation  (unpublished,  mimeo.,  1971),  prepared  for  the  purposes  of  this 
Report,  which  is  an  analysis  of  the  major  surveys  taken  on  the  subject 

i^See,  for  example,  Atlantic  Magazine,  July  1973  at  p.  33,  where  Aetna  Insurance 
Co.  published  a  full  page  advertisement  urging  drivers  to  "ask  for  action  in 
your  state"  on  no-fault  insurance.  Canadian  insurance  companies  have  shown 
considerably  less  enthusiasm  for  no-fault. 
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No  doubt  the  peaceful  settlement  of  disputes  and  the  avoidance  of 
self-help  remedies  that  might  involve  breaches  of  the  peace  is  one  of  the 
historical  foundations  of  private  law,  including  the  law  of  torts.  One  may  at 
least  question  the  extent  to  which  this  is  an  essential  function  of  private  law 
today.  The  provision  of  a  more  adequate  system  of  compensation  would 
seem  to  go  further  towards  meeting  the  sense  of  grievance  of  an  injured 
accident  victim  than  any  right  to  pursue  a  "wrongdoer"  in  costly,  time- 
consuming,  slow  and  uncertain  legal  proceedings.  If  there  be  a  need  for  a 
vengeance-substitute,  surely  it  is  more  likely  to  be  satisfied  by  the  penal 
process  under  the  Criminal  Code  or  The  Highway  Traffic  Act  where  the 
sanction  is  at  least  imposed  upon  the  wrongdoer  rather  than  upon  the 
wrongdoer  insurer. 

Professor  A.  M.  Linden  suggests,  in  his  recent  book  on  negligence, 
another  form  of  psychological  benefit  that  may  derive  from  the  tort  action:^*^ 

Tort  law  may  counteract  the  feeling  of  alienation  and  despair  that 
pervades  our  society  .  .  .  Many  individuals  feel  that  they  have  lost 
control  over  their  lives.  No  one  seems  to  care  about  them  anymore  . . . 
If  ever  there  was  an  institution  that  evinces  concern  for  the  individual, 
it  is  a  tort  trial,  especially  if  there  is  a  jury.  The  parties  have  the 
undivided  attention  of  everyone  in  the  court  —  judge,  jury,  counsel, 
witnesses,  spectators,  and,  occasionally,  the  press  and  the  public.  The 
award  of  damages  for  pain  and  suffering  clearly  manifests  'fellow 
feelings'.  As  much  time  as  is  necessary  to  conclude  the  case  is  allo- 
cated to  it  whether  it  be  a  day,  a  week,  a  month  or  a  year.  Without 
doubt  this  is  a  lavish  process,  but  each  accident  victim  is  entitled  to 
demand  such  an  exhaustive  hearing. 

Professor  Linden  provides  part  of  the  answer  to  this  argument: ^^ 

Of  course,  a  litigant  must  be  able  to  afford  this  type  of  elaborate 
psychiatric  treatment.  It  is  not  provided  to  everyone  as  a  matter  of 
right.  Moreover,  there  must  be  some  legitimate  grievance  recognized 
by  tort  law,  or  the  action  can  be  snuffed  out  at  an  early  age.  In  addi- 
tion, the  promiscuous  use  of  litigation  is  discouraged  by  the  payment-in 
technique.  If  someone  wants  the  psychological  satisfaction  of  dragging 
the  defendant  into  court,  even  after  he  admits  liability  and  pays  into 
court,  he  may  do  so,  but  he  must  pay  the  defendant's  subsequent  costs, 
if  the  trial  award  is  less  than  he  has  been  offered  in  settlement  by  the 
defendant.  Fortunately,  not  everyone  demands  such  a  full  scale  trial  of 
his  case.  Most  tort  suits  are  settled. 

It  is  hard  to  imagine  a  great  deal  of  satisfaction  being  derived,  except 
by  a  small  minority,  from  the  costly,  time-consuming,  slow  and  uncertain 
legal  proceedings  that  are  the  rule  for  those  who  suffer  serious  losses  and 
thus  would  qualify  to  have  a  court  allocate  to  them  "a  day,  a  week,  a 
month  or  a  year"  for  the  determination  of  their  claim.  Frustration,  and  a 
feeling  that  the  legal  process  does  not  meet  the  needs  of  the  individual, 
would  seem  to  be  more  likely  reactions. 


i^Linden,  Canadian  Negligence  Law  (1972),  at  p.  487. 
i8/Z>/U,  at  pp.  487-88. 


PART  C 
PROPOSALS  FOR  REFORM 


CHAPTER  IX 

THE  ELEMENTS  OF  AN  IMPROVED 
REPARATION  SYSTEM 


An  integrated,  more  appropriate  and  more  efficient  system  should,  we 
think,  replace  the  tort  action  and  the  diversity  of  other  collateral  schemes 
as  the  source  of  compensation  for  losses  resulting  from  the  activity  of 
motoring. 

The  elements  of  an  improved  reparation  system  should  include  the 
following: 

(1)  Reparation  should  be  made  without  regard  to  fault  for  all  pecuniary 
losses  arising  out  of  personal  injury,  death,  or  property  damage  occasioned 
by  a  motor  vehicle. 

(2)  First  party  accident  insurance  rather  than  third  party  liability  insurance 
should  be  the  basis  of  the  system,  ensuring  compensation  to  all  accident 
victims,  although  liability  insurance  would  remain  necessary  for  extra- 
provincial  operation  of  Ontario  vehicles.  The  insurance  should  be  compul- 
sory and  provide  adequate  compensation  by  insuring  against  all  pecuniary 
loss,  but  only  pecuniary  loss,  arising  out  of: 

(a)  personal  injury, 

(b)  deprivation  of  support  to  dependants  through  a  fatal  injury  to  an 
insured  person,  and 

(c)  damage  to  tangible  property,  including  motor  vehicles.^ 

(3)  There  should  be  no  compensation  for  non-pecuniary  losses,  for  ex- 
ample, damages  for  pain  and  suffering,  loss  of  amenities  of  life,  and 
shortened  expectation  of  life.  While  damages  for  non-pecuniary  losses  may 
serve  some  valid  purpose,  they  serve  it  for  such  a  small  percentage  of 
accident  victims,  and  have  such  offsetting  disadvantages,  that  the  net  benefit 
to  be  derived  from  sacrificing  them  in  a  system  that  provides  compensation 
for  all  pecuniary  losses  is  overwhelming. 

(4)  Pecuniary  losses  should  be  paid  as  they  accrue.  Thus,  medical,  hos- 
pital and  other  expenses  should  be  paid  from  time  to  time  as  they  are 
incurred.  Compensation  for  loss  of  time  should  be  paid  on  a  monthly  basis. 

Periodic  payments  represent  the  best  method  of  taking  account  of 
such  factors  as : 

(a)  improvement  or  deterioration  in  the  physical  condition  of  the 
accident  victim  requiring  more  or  less  intensive  treatment; 


iThe  term  "motor  vehicle"  is  defined  in  Chapter  XI,  infra. 
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(b)  increase  or  decrease  in  the  price  of  medical,  hospital  and  other 
forms  of  treatment  or  service  made  necessary  by  the  condition  of 
the  accident  victim; 

(c)  variation  in  the  earning  capacity  of  the  accident  victim; 

(d)  inflation; 

(e)  the  subsequent  death  of  the  accident  victim. 

(5)  The  motor  vehicle  accident  policy  should  be  the  primary  source  of 
compensation,  thereby  ensuring  that  the  costs  of  motor  vehicle  accidents 
are  allocated  to  the  activity  of  motoring. 

Where  expenses  are  subject  to  compensation  from  a  collateral  source, 
the  source  should  operate  as  second  loss  or  excess  insurance.  Where  it  is 
more  convenient  for  the  costs  to  be  paid  directly  by  the  motor  vehicle 
accident  insurer,  this  should  be  done  and  the  collateral  source  should  not 
be  called  upon  for  payment.  Where  it  is  more  convenient  for  the  collateral 
source  to  pay  the  costs  in  the  first  instance,  as  would  be  the  case  in  respect 
of  medical  and  hospital  expenses  now  administered  by  the  Ontario  Health 
Insurance  Commission,  the  motor  vehicle  accident  insurer  should  reimburse 
the  collateral  source.  Double  recovery  should  not  be  permitted.  The  inter- 
nalization of  accident  costs  would  make  the  costs  of  motoring  more  obvious. 
It  would  also  make  them  more  directly  and  obviously  subject  to  reduction, 
for  example,  through  the  use  of  safer  motor  vehicles,  and  would  thus 
increase  the  incentive  to  achieve  that  goal.  It  would  also  put  the  decision  as 
to  whether  or  not  to  engage  in  the  activity  on  a  more  rational  basis  because 
it  would  permit  the  individual  to  influence  his  or  her  own  costs  to  a  greater 
extent.  When  some  of  the  costs  of  motor  accidents  are  borne  by  other 
sources,  the  individual's  decision  does  not  have  the  same  impact  on  the 
individual's  costs  because  any  contribution  which  the  individual  may  be 
making  to  the  collateral  source,  such  as  the  Ontario  Health  Insurance  Plan, 
will  not  be  materially  affected  by  the  decision.  Motoring  will  be  obtaining 
what  amounts  to  a  subsidy. 

(6)  The  benefits  of  the  proposed  no-fault  plan  for  Ontario  should  be 
available  to  the  insured  Ontario  resident  throughout  Canada  and  the  con- 
tinental United  States.  Non-residents  of  Ontario  who  suffer  losses  as  a 
result  of  accidents  occurring  within  the  province  should  be  entitled  to  com- 
pensation on  the  same  basis  as  residents. 

(7)  In  view  of  the  importance  of  rehabilitative  treatment  in  promoting  the 
emotional,  physical,  vocational  and  social  recovery  of  the  personal  injury 
accident  victim,  consideration  should  be  given  to  the  creation  of  rehabilita- 
tion facilities  on  a  regional  basis  not  unlike  those  provided  under  workmen's 
compensation.  To  encourage  rehabilitation,  lost  time  payments  should  not 
be  reduced  on  a  dollar  for  dollar  basis  as  the  accident  victim  recovers  his 
or  her  earning  capacity.  Rather  a  formula  should  be  used  which  would 
permit  a  net  benefit  to  be  derived  from  a  return  to  gainful  employment. 

(8)  Continuous  efforts  to  improve  upon  the  availability  of  first  aid  and 
emergency  treatment  should  form  an  integral  part  of  the  compensation 
system,  with  a  view  to  saving  more  lives  and  minimizing  injuries. 
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(9)  An  administrative  board  should  be  established  to  supervise  the  under- 
writing and  compensation  aspects  of  the  no-fault  plan.  It  should  also  be 
concerned  with  accident  prevention,  emergency  services  and  rehabilitative 
treatment. 

In  this  chapter  we  have  simply  outlined  what  we  consider  to  be  the 
elements  of  an  appropriate  reparation  system.  In  the  remaining  chapters 
of  this  Report  we  discuss  each  of  these  elements  in  greater  detail. 


CHAPTER  X 

INSURANCE:   FIRST   PARTY 
VERSUS  THIRD  PARTY 


A  no-fault  motor  vehicle  accident  compensation  plan  must  choose 
between  first-party  accident  insurance  or  third-party  strict  liability  insur- 
ance. The  concepts  are  quite  different,  although  the  objectives  are  the  same. 

Under  first-party  accident  insurance,  no  one  is  liable  for  inflicting 
the  losses  that  are  subject  to  compensation.  Everyone  who  suffers  a  loss 
subject  to  compensation  receives  the  compensation  on  the  basis  that  he  or 
she  is  insured,  named  or  unnamed,  under  the  applicable  policy.  Under 
third-party  strict  liability,  an  owner  or  driver  is  held  liable  for  the  damage 
and  the  person  who  suffers  the  loss  is  compensated  because  the  owner  or 
driver's  insurer  is  Hable  to  indemnify  the  owner  or  driver. 

Either  approach,  in  the  final  analysis,  must  be  concerned  with  the 
same  problems.  In  a  one  vehicle  accident,  the  passengers  in  that  vehicle 
will  be  compensated  by  the  insurer  of  that  vehicle.  If  the  insurance  is  first- 
party,  it  will  be  on  the  basis  that  they  are  unnamed  insured  persons  under 
the  policy.  If  the  applicable  principle  is  third-party,  the  compensation  will 
be  on  the  basis  that  the  owner  or  driver  is  strictly  liable  to  the  passengers 
for  their  injuries.  Under  first-party  insurance,  the  driver  will  also  be  insured, 
as  the  named  or  as  an  unnamed  insured,  depending  on  whether  he  or  she  is 
the  owner  of  the  vehicle.  Under  third-party  insurance,  the  owner  or  driver 
would  presumably  be  insured  through  an  accident  rider  attached  to  the 
liability  poHcy. 

In  a  collision  involving  two  or  more  vehicles,  the  issue  as  to  which 
insurer  should  pay  compensation  to  which  victims  and  in  what  priority 
must  be  settled.  Both  types  of  insurance  are  Hkely  to  choose  to  make  the 
insurer  of  the  vehicle  in  which  the  victims  are  riding  responsible  for  their 
losses. 

In  respect  of  injuries  suffered  by  people  who  are  not  occupants  of  any 
vehicle,  or  whose  property  is  damaged,  they  may  have  one  or  more  insurers 
to  claim  against  depending  on  how  many  vehicles  were  involved  in  inflict- 
ing the  injury,  and  they  may  claim  as  unnamed  insured  or  on  the  basis  of 
third-party  liability.  The  policy  is  the  same  although  the  method  of  achiev- 
ing it  may  be  different. 

1 .    The  Choice 

The  Commission  recommends  that  first-party  insurance  be  adopted  as 
the  method  of  underwriting  no-fault  motor  vehicle  accident  compensation. 

Most  of  the  no-fault  plans  that  have  been  proposed,  and  all  that  have 
been  enacted,  provide  for  compensation  on  the  first-party  basis, ^  although 
the  proposal  originally  put  forward  by  the  New  York  State  Insurance  De- 
partment^  would  have  involved  strict  liability  and  third-party  insurance,  not 


ipor  a  description  of  no-fault  plans  in  operation  at  present,  see  supra,  Chapter 
III. 
^Automobile  Insurance  .  .  .  For  Whose  Benefit?  (1970). 
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for  any  difference  in  the  result  sought  to  be  achieved,  but  rather  because 
it  seemed  to  the  Department  to  present  fewer  problems  in  legislative  amend- 
ment.^ Many  existing  provisions  premised  on  liability  would  have  continued 
to  be  valid  notwithstanding  the  change  in  the  basis  of  liability. 

Certainly,  this  point  of  view  has  its  attractions.  On  the  other  hand, 
what  is  normally  thought  of  as  the  central  principle  of  a  liability  system, 
namely  the  right  of  the  owner,  driver  and  passengers  of  one  vehicle  to  claim 
against  the  owner  or  driver  of  the  other  in  a  two  car  collision  situation, 
was  to  be  abandoned  by  the  New  York  proposal  except  where  the  collision 
was  between  a  private  vehicle  and  a  commercial  one.  In  other  words,  by 
providing  for  the  passengers  in  a  vehicle  to  claim  against  the  owner  of  that 
vehicle,  and  hence  against  that  vehicle's  insurer,  the  New  York  proposal 
adopted  the  central  feature  of  an  accident  insurance  approach.  There  are 
a  number  of  reasons  why  this  is  a  sound  approach.  One  relates  to  the 
matter  of  popular  acceptability.  It  seems  likely  that  the  principle  of  no-fault 
compensation  would  be  accepted  more  readily  if  the  notion  of  being  liable 
to  the  owner  and  driver  of  another  vehicle,  even  though  the  latter  might 
be  "to  blame"  for  the  collision,  were  not  enshrined  in  it.  There  are  also 
several  practical  advantages: 

(a)  Insurance  covering  vehicle  damage  can  be  made  optional,  whereas 
under  a  traditional  liability  system  it  would  be  compulsory.  The 
person  who  preferred  to  self-insure  could  thus  reduce  premium 
outlay.  Even  where  insurance  was  carried,  a  deductible  portion 
would  be  provided  for,  with  a  modifying  effect  on  the  premium 
rate. 

(b)  There  is  a  built-in  incentive  for  the  insured  owner  to  choose  the 
safest  possible  car.  The  risk  to  the  owner  and  the  passengers 
would  play  a  large  part  in  determining  the  premium  paid  by  the 
owner  and  hence  a  safer  car  would  reduce  the  premium.  This 
would  give  an  incentive  to  manufacturers  to  build  safer  cars  by 
directly  influencing  demand  for  them. 

(c)  If  the  insurance  were  underwritten  by  private  carriers  as  is  the 
case  at  present  with  motor  vehicle  insurance,  the  owner  of  the 
vehicle  and  the  owner's  family  would  be  making  their  claims 
against  an  underwriter  of  their  choice  and  would  not  have  to  deal 
with  the  insurer  of  a  third  person  in  an  adversary  relationship. 

Since  the  concept  of  who  should  be  liable  in  multi-car  collisions  might 
be  drastically  altered  as  between  the  present  fault-based  law  and  a  strict 
liability  scheme  in  any  case,  there  would  seem  to  be  a  psychological  advan- 
tage in  departing  from  the  notion  of  driver  liability  altogether,  and  imposing 
liability  on  the  insurer  directly,  rather  than  on  the  basis  of  the  indemnifi- 
cation principle.  The  troublesome  concept  of  the  individual  being  respon- 
sible for  injuries  which  were  not  the  individual's  "fault"  would  thus  dis- 
appear. 


^Ibid.,  at  pp.  151-83. 
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2.    First  Loss  Insurance 


The  policy  of  imposing  the  costs  of  motor  vehicle  accidents  on  the 
activity  of  motoring  involves  requiring  the  motor  vehicle  accident  insurance 
policy  to  pay  all  the  pecuniary  losses  attributable  to  an  accident.  Some  of 
these  losses  are,  however,  payable  from  a  collateral  source.  For  example, 
medical  and  hospital  expenses  are  paid  by  the  Ontario  Health  Insurance 
Commission.  Some  employers  have  sick  pay  schemes  that  continue  to  pay 
wages  or  salaries  while  employees  are  off  work  due  to  injury  or  illness. 
Other  employers  pay  some  or  all  of  the  premiums  on  an  accident  benefits 
insurance  policy  that  provides  assistance  during  disability  due  to  injury.  In 
order  to  allocate  these  costs  properly,  they  must  either  be  paid  by  the 
appropriate  motor  vehicle  accident  insurer,  or  else  the  collateral  source 
must  pay  them  in  the  first  instance  and  obtain  reimbursement  from  the 
motor  vehicle  accident  insurer. 

The  method  chosen  may  vary  according  to  the  nature  of  the  expense 
and  the  administrative  efficiency  of  one  or  the  other  method  in  the  circum- 
stances. For  example,  it  would  be  awkward  to  divide  responsibility  for 
paying  hospital  expenses  already  payable  by  the  Ontario  Health  Insurance 
Commission.  Consequently,  they  should  continue  to  be  paid  as  they  now 
are  paid,  with  the  automobile  insurer  reimbursing  OHIC.  On  the  other 
hand,  compensation  for  lost  time  would  likely  be  better  paid  directly  by 
the  automobile  insurer,  especially  where  the  benefits  payable  from  the  col- 
lateral source  are  not  income-related.  Otherwise,  the  automobile  accident 
insurer  would  be  required  to  reimburse  the  collateral  source  and  issue  a 
separate  cheque  to  the  accident  victim  as  well.  In  such  situations,  the 
appropriate  solution  would  be  to  exclude  motor  vehicle  accidents  from  the 
coverage  of  the  collateral  source. 

Medical  accounts  could  be  dealt  with  either  way.  In  the  area  of 
industrial  injuries,  the  second  method  is  used.  Medical  accounts  are  sub- 
mitted to  the  Workmen's  Compensation  Board  rather  than  to  the  Health 
Insurance  Commission.  On  the  other  hand,  where  there  could  be  a  multi- 
plicity of  insurers,  and  since  federal  law  requires  that  medical  insurance 
be  operated  on  a  non-profit  basis  as  a  condition  of  federal  participation,^ 
there  may  be  an  advantage  in  continuing  to  have  accounts  paid  in  the  first 
instance  by  OHIC,  subject  to  reimbursement. 

3.    Private  or  Public  Underwriting 

The  arguments  for  and  against  underwriting  by  a  Crown  agency  range 
from  the  purely  pragmatic,  relating  primarily  to  the  efficiency  of  the  com- 
pensation scheme,  to  the  more  broadly  based  and  philosophical,  relating  to 
general  economic  and  social  problems  as  affected  by  principles  of  economic 
and  political  philosophy. 

Any  determination  of  the  question  of  public  versus  private  under- 
writing would  have  to  take  into  account  a  variety  of  factors,  such  as  the 
cost  of  each  method  of  underwriting,  and  the  abihty  of  each  to  pass  a 


4See  the  Medical  Care  Act,  R.S.C.  1970,  c.  M-8,  s.  4(1). 
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maximum  proportion  of  the  premium  dollar  into  the  hands  of  accident 
victims;  ease  of  integration  into  the  existing  medical  and  hospital  insurance 
scheme;  effective  utilization  of  premium  income;  comparative  expertise  in 
administering  an  insurance  scheme  and  ability  to  safeguard  the  interests 
of  insured  persons. 

While  we  make  no  recommendation  as  to  which  method  of  under- 
writing is  preferable,  we  do  recommend  that  careful  consideration  be  given 
to  the  question  of  public  underwriting,  private  underwriting,  or  mixed 
pubhc  and  private  underwriting. 


CHAPTER  XI 

EXTENT  OF  THE  COVERAGE 


1 .    The  Persons  Insured 

An  appropriate  compensation  scheme  would  compensate  adequately 
all  individuals  suffering  personal  injuries,  all  individuals  suffering  property 
damage,  including  vehicle  damage,  and  all  dependants  deprived  of  support 
through  a  fatality,  where  any  of  these  losses  results  from  the  use  or  opera- 
tion of  a  motor  vehicle. 

It  is  no  longer  possible  to  justify  the  tort  regime's  position  that  an 
accident  victim  should  be  compensated  only  if  someone  is  to  blame  for  the 
accident.  Originally  this  position  was  simply  a  corollary  of  the  proposition 
that  no  individual  ought  to  be  made  liable  in  the  absence  of  blame.  The 
foundation  of  the  original  proposition  has  crumbled,  however,  and  conse- 
quently the  corollary  has  lost  its  base  as  well.  Liability  insurance  absorbs 
most  of  the  shock  of  liability.  Recognition  of  this  has  been  one  of  the 
factors  influencing  the  trend  to  stricter  liability.  In  addition,  collateral 
sources  have  increasingly  provided  reparation  for  particular  types  of  loss  or 
for  losses  suffered  in  a  particular  fashion,  for  example,  medical  and  hospital 
expenses,  or  losses  incurred  in  the  course  of  employment,  without  regard 
to  fault. 

Loss  distribution  having  replaced  loss  shifting  as  the  normal  method 
of  compensating  accident  victims,  the  question  no  longer  is  whether  indi- 
vidual defendants  can  afford  to  bear  all  the  losses  they  inflict,  but  whether 
the  collectivity  engaged  in  the  activity  which  generates  the  harm,  and  in 
the  case  of  motoring  this  virtually  means  society  at  large,  can  afford  to 
bear  it.  In  light  of  the  considerable  amounts  spent  on  the  activity  of  motor- 
ing already,  a  negative  answer  would  seem  perverse.  It  is  difficult  to  see  any 
justification  for  excluding  motor  accident  victims  from  compensation  except 
to  keep  insurance  premiums  down,  and  it  is  difficult  to  accept  this  justifi- 
cation as  valid. ^ 

Policies  of  insurance  under  a  first-party,  no-fault  compensation  system 
should  be  required  by  owners  of  motor  vehicles.  We  would  define  "motor 
vehicle"  as  "a  vehicle  required  to  be  registered  pursuant  to  section  6  of 
The  Highway  Traffic  Act"^  The  owner's  policy  should  insure  anyone  in- 
jured or  killed  through  the  use  or  operation  of  the  vehicle  except  the  occu- 
pants of  other  vehicles.  In  other  words  the  policy  should  cover  the  owner, 
the  passengers  in  the  vehicle,  pedestrians  and  other  bystanders,  but  the 
owner  and  occupants  of  any  other  vehicle  should  be  insured  by  the  pohcy 
in  effect  for  that  other  vehicle.  Thus  in  any  two-car  collision  the  occupants 
of  the  vehicles  would  claim  only  against  the  insurer  of  the  vehicle  in  which 
they  were  riding.  Pedestrians  and  other  possible  victims  would  have  a 


iSee  supra.  Chapter  VIII,  where  the  other  values  of  the  tort  system  are  criticized. 
2R.S.O.  1970.  c.  202. 
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choice,  but  if  two  insurers  were  involved  they  should  divide  the  loss,  as  fire 
insurers  now  do  when  more  than  one  is  on  the  risk. 

The  owner's  policy  should  also  insure  the  owner,  the  owner's  spouse 
and  any  dependants  of  the  owner  against  injury  while  they  are  occupants 
of  another  vehicle,  and  against  injury  by  another  vehicle  while  they  are  not 
occupants  of  any  vehicle.  This  would  give  rise,  of  course,  to  double  coverage 
in  many  circumstances  and  this  should  be  resolved  by  making  the  owner's 
policy  operate  as  second  loss  insurance,  with  the  policy  of  the  owner  of  the 
vehicle  of  which  they  are  occupants,  or  by  which  they  are  insured,  provid- 
ing primary  coverage.  In  a  few  situations,  however,  for  example  where  the 
injury  has  been  brought  about  by  an  unidentified  or  an  uninsured  vehicle, 
this  second  loss  coverage  would  provide  the  necessary  compensation. 

Finally,  the  owner's  policy  should  insure  anyone  who  suffers  property 
damage  through  the  use  or  operation  of  the  vehicle  except  where  the 
property  damage  is  to  another  owner's  vehicle  or  its  contents.  Again,  such 
losses  should  be  covered  by  the  policy  of  the  owner  of  the  other  vehicle. 

The  question  of  the  territorial  application  of  a  no-fault  compensation 
plan  has  several  aspects.  A  vehicle  insured  in  Ontario  may  become  involved 
in  an  accident  outside  the  province,  causing  injury  to  its  owner,  occupants 
who  are  Ontario  residents,  occupants  who  may  not  be  Ontario  residents,  or 
individuals  who  are  neither  occupants  of  the  vehicle  nor  Ontario  residents; 
it  may  also  cause  property  damage. 

As  to  the  owner  and  the  occupants  of  the  Ontario  vehicle  who  are 
Ontario  residents,  we  recommend  that  the  no-fault  coverage  apply  to  them 
wherever  the  vehicle  may  go  throughout  Canada  and  the  continental  United 
States.  Other  potential  claimants,  however,  will  be  entitled  to  assert  their 
rights  under  the  law  of  the  jurisdiction  in  which  the  collision  occurs,  and 
since  they  would  not  be  contributors  to  the  Ontario  no-fault  plan,  they 
should  be  left  to  do  so.  It  is  because  of  the  possibility  of  negligence  claims 
against  an  Ontario  owner  or  driver  in  another  jurisdiction  that  it  will  be 
necessary  for  liability  insurance  to  form  a  part  of  any  poHcy  issued  to  an 
Ontario  owner.  In  addition,  since  an  Ontario  resident  entitled  to  no-fault 
coverage  may  acquire  a  right  of  action  in  negligence  against  an  owner  or 
driver  in  another  jurisdiction,  the  insurer  under  the  no-fault  plan  should 
have  a  right  of  subrogation. 

More  vexing  than  the  problem  of  the  territoriality  of  no-fault  com- 
pensation is  the  question  of  how  to  deal  with  visitors  to  Ontario  who  may 
be  injured  or  suffer  property  damage  while  in  the  Province,  and  whose  vehi- 
cles may  inflict  injury  or  property  damage  on  residents  or  (rarely)  on  other 
visitors. 

On  the  one  hand,  the  defects  of  the  motor  vehicle  negligence  action 
are  such  that  it  does  not  seem  appropriate  to  retain  it  for  visitors  and  require 
them  to  resort  to  it.  Still  less  attractive  is  the  prospect  of  permitting  an 
Ontario  insurer  to  resort  to  it  to  recover  on  a  subrogated  claim  for  no-fault 
benefits  paid  out  to  Ontario  residents  on  account  of  injuries  inflicted  by  a 
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visiting  vehicle.  On  the  other  hand  one  may  question  whether  no-fault 
benefits  should  be  made  available  to  visitors  who  do  not  contribute  to  the 
no-fault  plan.  Should  visitors  escape  liabihty  for  neghgence  simply  because 
a  no-fault  plan  has  superseded  fault  based  liability  for  Ontario  drivers? 

We  recommend  that  visitors  should  be  brought  under  the  protection  of 
the  proposed  plan.  They  should  be  made  to  "contribute"  to  it  by  means  of  a 
requirement  imposed  on  every  insurer  carrying  on  business  in  Ontario  that 
its  insured  motorists,  from  whatever  jurisdiction,  be  protected  on  a  no-fault 
basis  while  in  Ontario.  No  negligence  action  on  behalf  of  a  visitor  and  no 
negligence  action  against  a  visitor  should  be  entertained  by  an  Ontario 
Court.  We  recommend  further  that  section  25  of  The  Insurance  Act^  be 
amended  accordingly. 

All  visitors,  of  course,  will  not  be  insured  by  companies  doing  business 
in  Ontario.  As  to  them,  we  recommend  that  the  Motor  Vehicle  Accident 
Claims  Fund*  continue  to  exist,  financed  by  revenue  derived  from  the  gaso- 
line tax,  and  that  it  be  available  to  pay  no-fault  benefits  in  respect  of  their 
personal  injuries  only.  Visitors'  property  damage  would  presumably  be  in- 
sured already.  While  the  contribution  of  such  visitors  to  no-fault  financing 
through  their  purchase  in  Ontario  of  gasoUne  might  be  less  than  completely 
adequate,  there  is  evidence  to  suggest  that  visitors  are  generally  less  likely 
to  become  involved  in  accidents  than  local  residents,  and  the  imperfection 
is  something  the  compensation  plan  could  reasonably  bear  for  the  sake  of 
removing  motor  vehicle  cases  from  the  courts. 

K  the  scheme  were  to  involve  public  underwriting  exclusively,  then  it 
would  not  be  possible  to  compel  the  visitors'  insurers  to  provide  no-fault 
coverage,  and  in  this  event  the  Motor  Vehicle  Accident  Claims  Fund  should 
operate  in  respect  of  all  visitors. 

2.    The  Losses  Insured 

The  proposed  no-fault  compensation  scheme  should  compensate  all 
pecuniary  losses  suffered  through  the  use  or  operation  of  motor  vehicles 


3R.S.O.  1970,  c.  224.  Section  25  provides  as  follows: 

(1)  A  licence  to  carry  an  automobile  insurance  in  Ontario  is  subject  to  the 
following  conditions: 

1.  In  any  action  in  Ontario  against  the  licensed  insurer  or  its  insured  arising 
out  of  an  automobile  accident  in  Ontario,  the  insurer  shall  appear  and 
shall  not  set  up  any  defence  to  a  claim  under  a  contract  made  outside 
Ontario,  including  any  defence  as  to  the  limit  or  limits  of  liability  under 
the  contract,  that  might  not  be  set  up  if  the  contract  were  evidenced  by 
a  motor  vehicle  liability  policy  issued  in  Ontario. 

2.  In  any  action  in  another  province  or  territory  of  Canada  against  the 
licensed  insurer,  or  its  insured,  arising  out  of  an  automobile  accident  in 
that  province  or  territory,  the  insurer  shall  appear  and  shall  not  set  up 
any  defence  to  a  claim  under  a  contract  evidenced  by  a  motor  vehicle 
liability  policy  issued  in  Ontario,  including  any  defence  as  to  the  limit  or 
limits  of  liability  under  the  contract,  that  might  not  be  set  up  if  the  con- 
tract were  evidenced  by  a  motor  vehicle  liability  policy  issued  in  the  other 
province  or  territory. 

(2)  A  licence  may  be  cancelled  when  the  holder  commits  a  breach  of  condition 
as  set  out  in  subsection  1. 

4See  The  Motor  Vehicle  Accident  Claims  Act,  R.S.O.  1970,  c.  281. 
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(something  which  the  tort  regime  does  not  do),  but  should  not  compensate 
for  non-pecuniary  losses  (as  the  tort  regime  now  does  in  those  cases  where 
it  provides  compensation).  What  would  be  gained  by  the  large  proportion  of 
accident  victims  who  at  present  are  less  than  adequately  compensated  for 
their  pecuniary  losses  would  more  than  make  up  for  what  would  be  lost  by 
the  small  minority  of  victims  who,  under  the  tort  regime,  receive  a  windfall. 
The  negative  effect  of  the  process  of  assessing  damages  for  pain  and  suffer- 
ing, shortened  expectation  of  life  and  loss  of  amenities  of  life  suggests  that 
even  if  it  were  deemed  essential  to  make  an  allowance  by  way  of  solace 
for  these  traditional  damage  heads,  it  should  be  on  a  schedule  or  formula 
basis  (at  a  moderate  level).  We  do  not  recommend  this  approach,  however, 
since  it  is  our  view  that  in  the  tort  system  this  type  of  award  has  a  punitive 
aspect  that  is  not  justified  in  a  no-fault  insurance  scheme,  the  abandonment 
of  the  once-for-all  assessment  makes  this  type  of  award  unnecessary  as  a 
hedge  against  inadequate  compensation  for  pecuniary  losses,  and  it  is  in- 
appropriate to  try  to  compensate  by  means  of  money  for  a  loss  which  is  not 
pecuniary  in  nature.  As  Mr.  Justice  Windeyer  has  observed,  compensation 
for  non-pecuniary  loss  in  effect  constitutes  "solace  for  a  condition  created" 
rather  than  "payment  for  a  thing  taken  away".^  The  knowledge  that  one's 
losses  will  be  compensated  and  that  one's  needs  will  be  provided  for  must 
surely  provide  more  solace  than  is  currently  provided  by  the  tort  regime. 

To  be  more  specific,  an  appropriate  compensation  scheme  should 
provide: 

(a)  medical,  hospital  and  rehabilitative  benefits, 

(b)  compensation  for  other  expenses  arising  out  of  a  personal  injury, 

(c)  compensation  for  loss  of  time, 

(d)  death  benefits  in  fatal  accident  cases,  and 

(e)  compensation  for  collision  and  property  damage. 

(a)    MEDICAL  AND  RELATED  BENEFITS 

In  the  case  of  any  physical  injury  suffered  by  an  insured  person  the 
following  costs  should  be  paid : 

(i)  all  reasonable  expenses  for  necessary  medical,  surgical,  dental, 
hospital,  professional  nursing  and  ambulance  services  and  all 
reasonable  costs  of  drugs  and  other  supplies  and  equipment  essen- 
tial to  the  treatment  of  the  injured  person; 

(ii)  all  services,  including  psychiatric,  psychological  and  other  support 
services,  physical  and  occupational  therapy,  including  job  retrain- 
ing if  necessary  for  the  maximum  physical,  emotional,  social  and 
vocational  rehabilitation  of  the  injured  person. 

The  authority  responsible  for  administering  the  scheme  should  be  re- 
sponsible for  organizing  regional  rehabilitation  facilities,  either  alone  or 
in  conjunction  with  the  Workmen's  Compensation  Board  and  the  value  of 


^Skelton  v.  Collins,  [1966]  39  A.L.J.R.  480  at  486  (H.C.). 
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early  rehabilitative  treatment  should  be  vigorously  promoted.  All  injuries 
should  be  required  to  be  brought  without  delay  to  the  attention  of  the 
director  of  a  regional  rehabilitation  facility  to  permit  treatment  to  begin 
at  once. 

(b)  OTHER  EXPENSES 

Other  expenses  can  arise  attributable  to  a  motor  vehicle  personal 
injury,  and  should  also  be  insured  against  under  the  accident  policy,  for 
example,  transportation  costs,  telephone  bills,  etc. 

(c)  LOST  TIME 

An  injury  may  prevent  a  person  from  engaging,  or  engaging  fully,  in 
normal  activities,  particularly  the  activity  whereby  the  person  earns  his  or 
her  income.  Where  a  person's  ability  to  earn  is  limited,  the  plan  should  pay 
what  he  or  she  would  have  earned  but  did  not  because  of  the  injury.  As  it 
would  appear  that  such  payments  would  not  be  taxable  unless  the  insurance 
premiums  had  been  paid  by  the  recipient's  employer,^  the  payment  should 
be  net  loss  after  calculation  of  tax  except  in  cases  where  the  payment  will 
be  taxable.  The  limit  under  the  compulsory  policy  should  be  $1,000  per 
month,  but  individuals  wishing  increased  coverage  for  their  own  income 
should  be  permitted  to  obtain  it  for  themselves. 

Partially  or  wholly  disabled  persons  who  are  not  earning  an  income 
(housewives,  retired  persons,  unemployed  persons)  have  nevertheless  suf- 
fered the  loss  of  a  valuable  asset.  We  recommend  that  the  housewife  and 
the  retired  person  should  receive  payments  based  on  what  they  could  reason- 
ably expect  to  earn  if  they  chose  to  seek  employment  rather  than  devoting 
their  time  to  non-paying  activity.  The  unemployed  person  should,  within  the 
time  when  he  or  she  could  reasonably  have  expected  to  obtain  employment, 
be  entitled  to  payments  based  on  earning  capacity  as  well. 

A  permanently  disabled  child  should  receive  a  modest  payment  for  lost 
time  but  as  he  or  she  grows  up,  should  receive  payments  in  lieu  of  earned 
income  on  a  reasonable  basis  —  what  the  individual  would  have  been 
capable  of  earning,  if  that  is  determinable. 

Payments  for  lost  time  should  continue  for  as  long  as  the  person's 
earning  capacity  remains  limited.  To  encourage  rehabiUtation,  lost  time 
payments  should  not  be  reduced  on  a  dollar  for  dollar  basis  as  the  accident 
victim  recovers  his  or  her  earning  capacity.  Rather  a  formula  should  be 
used  which  would  permit  a  net  benefit  to  be  derived  from  a  return  to  gainful 
employment. 

(d)  DEATH  BENEFITS 

Death  benefits  should  be  paid  in  respect  of  every  fatal  injury  occa- 
sioned to  an  insured  person.  These  benefits  should  include  reasonable 
funeral  expenses  up  to  $1,000.  In  addition,  where  the  deceased  is  survived 
by  dependants,  a  lump  sum  payment  of  $1,000  should  be  made  to  meet 
their  necessary  expenses  pending  determination  and  commencement  of  an 


6See  the  Income  Tax  Act,  R.S.C.  1970,  c.  1-5.  s.  6(1  )(f). 
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appropriate  continuing  periodic  payment  in  respect  of  the  losses  this  group 
may  have  suffered  by  being  deprived  of  the  support  of  the  deceased. 

A  monthly  allowance  in  respect  of  loss  of  support  should  be  paid  for 
the  benefit  of  the  dependants  of  the  deceased  and  should  be  calculated 
with  a  view  to  permitting  them  to  continue  to  live  in  a  fashion  reasonably 
approximating  that  in  which  they  were  being  maintained  by  the  deceased. 
The  limit  of  this  allowance  under  compulsory  coverage  should  be  $1,000 
per  month,  but  additional  coverage  should  be  available  on  an  optional  basis. 

In  households  where  both  spouses  earn  income  from  employment,  the 
family  income  should  be  considered  as  the  appropriate  guide  for  calculating 
a  monthly  payment  in  the  event  of  the  death  of  one,  or  both. 

Where  children  are  deprived  of  a  parent  but  continue  to  reside  with 
and  be  cared  for  by  the  surviving  parent,  the  monthly  allowance  should 
ordinarily  be  paid  to  the  surviving  parent.  The  definition  of  the  terms  "child" 
and  "parent"  should  conform  with  the  definitions  in  The  Fatal  Accidents 
ActJ 

An  adjustment  in  the  allowance  should  be  made  when  minor  children 
reach  majority  unless  they  are  continuing  their  education  or  are  otherwise 
dependent  by  reason  of  infirmity.  In  the  case  of  a  child  who  is  continuing 
his  or  her  education,  the  adjustment  in  the  family  allowance  should  be 
made  whenever  the  child  ceases  to  be  a  full-time  student  at  a  school  or 
university. 

A  widow  who  remarries  should  receive  one  year's  payments  in  a  lump 
sum  and  thereafter  the  allowance  should  cease  except  where  there  are 
children  in  which  case  it  should  be  reduced  by  half  but  continue  on  the  basis 
described  in  the  preceding  paragraph. 

(e)    COLLISION  AND  PROPERTY  DAMAGE 

The  major  item  of  property  loss  that  arises  in  connection  with  the  use 
or  operation  of  motor  vehicles  is  collision  damage  —  damage  inflicted  on 
the  vehicles  themselves. 

Some  of  this  damage  is  now  compensated  entirely  on  a  no-fault  basis 
through  the  medium  of  collision  insurance.  Most  one-car  accidents  are 
dealt  with  in  this  fashion  and  some  two-car  collisions  imder  knock-for- 
knock  agreements.  In  most  cases  where  there  is  more  than  one  vehicle 
involved  in  a  collision,  the  accident  must  be  investigated  by  at  least  two 
insurers.  Since  most  Ontario  vehicles  carry  public  liability  and  property 
damage  insurance,  and  three  quarters  of  them  carry  collision^  insurance 
the  issue  frequently  is  not  whether  the  damage  will  be  compensated,  but 
by  which  insurer.  To  make  no-fault  the  universal  method  of  dealing  with 


7R.S.O.  1970,  c.  164,  s.  1,  which  provides: 
1.  In  this  Act, 

(a)  "child"  includes  son,  daughter,  grandson,  granddaughter,  stepson,  step- 
daughter, adopted  child  and  a  person  to  whom  the  deceased  stood  in 
loco  parentis; 

(b)  "parent"  includes  father,  mother,  grandfather,  grandmother,  stepfather, 
stepmother,  a  person  who  adopted  a  child,  and  a  person  who  stood  in 
loco  parentis  to  the  deceased. 

^Information  provided  by  the  Ontario  Ministry  of  Transportation   and  Com- 
munication. 
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this  type  of  loss  would  thus  be  largely  a  case  of  standardizing  the  method 
of  distributing  this  loss  among  motorists. 

The  sacrifice  in  adopting  a  no-fault  approach  as  the  exclusive  means 
of  dealing  with  collision  damage  would  he  m  giving  up  the  right  to  full 
compensation. 

Colhsion  insurance  carried  by  motorists  today  provides  for  the  insured 
to  bear  the  risk  of  the  first  25,  50  or  100  dollars  in  damage.  This  is  called 
the  "deductible"  portion  of  the  loss,  which  would  be  prohibitively  expensive 
to  insure.  It  is  nevertheless  possible  under  present  law  for  the  insured  to 
obtain  compensation  for  this  loss  provided  someone  is  to  blame  for  it  and 
the  claim  is  deemed  worth  pursuing.  The  colhsion  insurer  is  subrogated  to 
the  rights  of  the  insured  against  any  "wrongdoer"  to  the  extent  that  the 
insurer  has  paid  the  collision  loss. 

No-fault  insurance,  like  colhsion  insurance,  would  be  prohibitive  in 
cost  in  the  absence  of  a  deductible  portion.  Yet  abolishing  the  right  to  re- 
cover against  another  driver  on  the  basis  of  fault  would  mean  that  this 
deductible  portion  would  simply  have  to  be  borne  by  the  motorist  suffering 
the  loss.  In  other  words,  the  vehicle  owner  would  become  a  self-insurer  to 
the  extent  of  the  deductible  portion  of  the  collision  loss.  It  seems  entirely 
Ukely,  however,  that  the  administrative  cost  savings  resulting  from  the  re- 
duced need  for  investigation,  and  the  abohtion  of  negotiation  and  litigation 
based  on  fault  would  make  the  sacrifice  worthwhile.^ 

We  recommend  that  colhsion  coverage  continue  to  be  optional.  It  is  a 
measurable,  limited  interest  of  the  vehicle  owner  alone  that  is  at  stake,  and 
thus  it  does  not  seem  justified  to  force  the  decision  to  insure  on  the  owner. 
It  should,  however,  be  made  abundantly  clear  to  owners  that  they  can  look 
to  no  one  for  compensation  if  they  choose  not  to  carry  collision  coverage. 

Other  property  damaged  through  the  use  or  operation  of  a  vehicle, 
except  other  vehicles  and  their  contents,  should  be  compensated  for,  up  to 
a  certain  limit,  by  the  pohcy  of  the  owner  of  the  vehicle.  This  hmit  should 
be  determined  on  the  basis  of  underwriting  experience. 

3.   Exclusions 

We  recommend  that  the  following  be  excluded  from  coverage  by  the 
no-fault  poUcy: 

(a)  loss  or  damage  deliberately  inflicted  by  the  claimant  on  his  or  her 
own  person  or  property; 

(b)  loss  or  damage  suffered  by  a  claimant  in  the  course  of  committing 
a  criminal  offence  (other  than  a  driving  offence)  or  in  the  course 
of  escaping  or  avoiding  lawful  arrest. 

Some  plans  now  in  existence  also  exclude  loss  or  damage  suffered  while 
a  person  is  under  the  influence  of  alcohol  or  a  drug.  It  is  our  view,  however, 
that  this  type  of  misbehaviour  is  best  penalized  by  the  criminal  process  and 
that  the  deterrent  of  deprivation  of  compensation  is  too  drastic. 


^For  a  discussion  of  the  cost  savings,  see  infra,  Chapter  XIV. 


CHAPTER  XII 

REHABILITATION,  EMERGENCY  TREATMENT 
AND  ACCIDENT  PREVENTION 


As  has  been  established,  motor  vehicle  accidents  impose  a  heavy  cost 
on  society.  This  is  true  no  matter  what  compensation  system  exists.  Yet  with 
proper  efforts,  many  of  these  costs  could  be  avoided.  The  number  of  acci- 
dents could  be  reduced  by  safer  cars  and  safer  driving  habits,  and  prompt 
and  skilled  emergency  treatment  could  save  lives  and  prevent  much  chronic 
disability.  Immediate  rehabilitation  efforts  could  reduce  the  disabiUty  of 
many  accident  victims. 

1 .    Rehabilitation 

In  Chapter  VI  we  considered  the  importance  of  rehabilitative  treat- 
ment. This  approach  reduces  accident  costs  by  shortening  the  time  for  re- 
covery and  maximizing  its  extent.  The  problem  in  Ontario  is  not  a  lack  of 
knowledge  of  the  value  of  this  approach,  but  rather  in  ensuring  that  this 
approach  is  brought  to  bear  systematically  on  motor  vehicle  accident  cases. 
TTie  Workmen's  Compensation  Board  does  this  for  work-related  injuries. 
In  the  words  of  its  Chairman:^ 

While  Ontario  has  advanced  medical  universities,  teaching  hospitals 
and  medical  specialists  in  the  major  population  centres,  a  seriously 
disabled  worker  cannot  always  obtain  the  sophisticated  treatment  he 
needs  in  his  own  locality  and  must  be  referred  to  specialists  in  the  large 
teaching  centres. 

Since  1932  the  Board  has  provided  facilities  of  its  own  specializing 
in  physical  medicine  for  disabled  workmen  and  in  1958,  the  Board 
built  a  modern  five  hundred  and  thirty-two  bed  Hospital  and  RehabiH- 
tation  Centre  in  the  outskirts  of  Toronto.  There,  in  a  coimtry  club 
setting,  the  most  modem  techniques  for  physical  rehabilitation  are  pro- 
vided, including  physical  and  occupational  therapy,  remedial  gymnas- 
tics, pool  therapy,  and  recreational  programmes.  Vocational  rehabilita- 
tion counsellors  and  social  workers  are  also  on  staff  to  assist  in  the  total 
rehabilitation  programme. 

.  .  .  Each  year  more  than  five  thousand  of  our  most  serious  cases,  from 
a  rehabilitation  point  of  view,  are  treated  at  our  Centre. 

Establishing  a  system  for  bringing  rehabihtation  methods  to  bear  on 
motor  vehicle  injuries  would  be  expensive  in  the  short  run.  In  the  long  term 
the  cost  would  be  justified. ^  We  do  not  make  detailed  recommendations  in 


iLegge,  The  Canadian  System  of  Workmen's  Compensation  (1970),  at  pp.  65-6. 

2"The  Economics  of  Rehabilitation",  Appendix  G  to  Legge,  The  Canadian 
System  of  Workmen's  Compensation  (1970),  concluded  that  the  net  economic 
benefit  to  workmen  of  rehabilitation  services  would  average  $15,200.  In  other 
words,  their  life-time  earnings  would  be  that  much  improved  after  allowance 
for  the  cost  of  rehabilitation  services  had  been  taken  into  account. 

[97] 
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this  area.  We  do  recommend,  however,  that  the  administering  authority  of 
the  no-fault  compensation  plan  give  serious  consideration  to  the  question  of 
rehabilitation  in  the  motor  vehicle  context. 


2.  Emergency  Treatment 

Another  known  method  of  reducing  the  seriousness  of  injuries,  and 
therefore  reducing  the  cost  of  compensating  them,  is  through  the  provision 
of  skilled  emergency  services.  By  ensuring  that  injuries  are  treated  early 
and  treated  properly  it  is  possible  to  reduce  their  effect,  or  at  least  to  avoid 
their  aggravation.  Again,  however,  the  key  factor  is  a  systematic  approach. 
Ontario  is  at  present  moving  in  the  direction  of  such  a  system.  The  Ontario 
Ambulance  Service  might  be  considered  as  the  first  phase.  The  service  is 
province-wide,  is  radio-controlled,  and  is  Unked  to  police  bases.  Its  per- 
sonnel are  trained  in  a  four-week,  160  hour  course  in  the  fundamentals  of 
casualty  care.  Prior  to  its  establishment  in  1968,  municipalities  were  respon- 
sible for  ambulance  service.  As  a  result,  there  was  great  variation  in  the 
quality  of  such  service,  and  rigid  boundaries  beyond  which  each  service 
would  not  go.^  The  system  requires  further  development,  but  there  is  no 
doubt  that  the  plight  of  the  accident  victim  has  improved. 

Much  remains  to  be  done  about  systematizing  treatment.  A  fast, 
effective  ambulance  service  can  accomplish  little  if  proper  treatment  is  not 
available  when  the  patient  reaches  hospital.  Not  all  hospitals  have,  nor  in- 
deed can  they  have,  adequately  staffed  emergency  departments.  It  is  reason- 
able to  suggest  that  much  could  be  done  to  organize  more  effective  regional 
emergency  services  and  to  pubHcize  their  location  so  that  an  accident  victim 
could  be  taken  with  maximum  dispatch  to  the  nearest  appropriate  facility. 

It  is  not  suggested  that  these  goals  are  now  being  ignored.  It  is  beyond 
the  scope  of  this  Report  to  try  to  offer  detailed  recommendations  on  this 
question.  It  is  the  function  of  this  Report,  however,  to  indicate,  that  the 
issue  is  one  that  should  concern  the  authority  administering  the  compensa- 
tion plan,  and  that  the  authority  should  promote  the  development  of  such 
facilities  and  the  training  of  personnel,  including  doctors,  in  emergency  care. 

3.  Accident  Prevention 

Finally,  the  cost  of  compensating  accidents  can  be  reduced  if  the 
number  and  severity  of  accidents  can  be  reduced.  The  administering 
authority  of  the  plan  should,  therefore,  in  association  with  the  many  other 
interested  groups,  promote  research  in  accident  prevention,  vehicle  safety, 
driver  training  and  other  prophylactic  programmes,  in  an  attempt  to  imple- 
ment sound  policies  in  this  very  vexing  area. 


^Information   provided   by    the    Emergency    Medical    Services    Branch    of    the 
Ontario  Ministry  of  Health. 


CHAPTER  Xm 

THE  MECHANICS  OF  CHANGE 


In  the  event  that  a  decision  were  taken  to  underwrite  compulsory  no- 
fault  automobile  insurance  on  a  public  basis,  either  as  a  monopoly  or  in 
competition  with  private  underwriters,  it  would,  of  course,  be  necessary  to 
establish  an  Ontario  Insurance  Corporation  to  carry  out  this  objective. 
Since  we  make  no  specific  recommendation  concerning  public  underwriting, 
however,  we  make  no  further  comment  on  the  institutional  framework  this 
would  require. 

Other  institutional  changes,  however,  will  be  needed.  Under  a  no-fault 
compensation  plan  disputes  may  be  reduced  since  questions  of  fault,  assess- 
ment of  non-pecuniary  loss  and  assessment  of  future  loss  will  no  longer  need 
to  be  decided.  Disputes,  however,  will  arise,  for  example,  between  an  in- 
sured and  an  insurer  over  the  entitlement  to  and  the  amount  of  compensa- 
tion, between  insurers  as  to  which  one  should  bear  a  loss,  and  between  an 
automobile  insurer  and  a  collateral  source  over  the  right  to  reimbursement. 
It  would  seem  preferable  to  have  such  disputes  determined,  in  the  first 
instance,  by  a  board  or  commission  rather  than  a  court. 

Where  the  law  requires  motor  vehicle  owners  to  purchase  insurance 
there  is  an  increased  obligation  to  supervise  and  regulate  the  provision  of 
insurance  to  determine  that  rates  are  fair  and  based  on  appropriate  rating 
factors  and  to  ensure  that  no  one  is  improperly  refused  insurance.  The  plan 
should  also  be  kept  under  study  with  a  view  to  recommending  appropriate 
changes  from  time  to  time.  If  these  functions  are  to  be  carried  out  satis- 
factorily, it  is  necessary,  in  our  view,  to  establish  a  Board  with  responsibility 
for  supervision  of  the  proposed  automobile  insurance  scheme. 

It  is  therefore  recommended  that  a  Motor  Vehicle  Accident  Compen- 
sation Board  be  estabhshed  with  the  authority  and  the  resources  to  gather 
and  analyze  data  relating  to  the  accident  compensation  scheme.  It  should 
have  jurisdiction  to: 

(a)  approve  maximum  rates  and  rating  factors; 

(b)  resolve  disputes  concerning  the  obhgation  to  pay  benefits,  entitle- 
ment to  benefits  and  amounts  of  benefits  payable; 

(c)  promote  competition  among  private  insurers  if  private  under- 
writing is  involved; 

(d)  recommend  amendments  to  the  relevant  law;  and 

(e)  generally  hear  complaints  about  the  operation  of  the  insurance 
plan  and  make  appropriate  recommendations,  including  recom- 
mendations as  to  the  cancellation  of  licences  to  the  Superintendent 
of  Insurance. 

To  the  extent  that  some  of  these  functions  are  now  performed  by  the 
Superintendent  of  Insurance^  it  is  recommended  that  they  be  transferred  to 


iSee  The  Insurance  Act,  R.S.O.  1970,  c.  224. 
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the  jurisdiction  of  the  Board.  It  is  not  intended  that  the  jurisdiction  of  the 
Superintendent  should  otherwise  be  altered  because  of  the  existence  of  the 
no-fault  insurance  plan. 

The  Board  should  also  take  necessary  steps  to  establish  regional  re- 
habilitation centres.  It  should  take  the  initiative  in  promoting  the  improve- 
ment of  emergency  services,  especially  hospital  services,  and  it  should 
concern  itself  with  the  promotion  of  safety  in  vehicles,  highways  and  driving 
habits. 


CHAPTER  XIV 

THE  COST  OF  REPARATION 


In  any  discussion  of  no-fault  compensation  the  question  of  its  cost  is 
one  of  the  first  to  be  raised.  "Cost"  is  a  word  that  covers  a  number  of  rele- 
vant financial  considerations.  What  is  usually  being  sought,  however,  is  a 
comparison  between  existing  premium  levels  for  typical  liability  and  col- 
lision coverage  and  projected  premium  levels  for  comprehensive  accident 
insurance.  The  prospect  of  "cost  reduction"  in  the  sense  of  lower  premiums 
appears  to  have  been  one  of  the  chief  factors  influencing  acceptance  of  the 
Massachusetts  Limited  no-fault  scheme.^  Indeed,  there  are  strong  indica- 
tions that  automobile  insurance  will  cost  much  less  in  that  state  than  had 
previously  been  the  case.^ 

It  is  not  difficult  to  understand  the  concern  for  premium  levels.  Rising 
insurance  prices  seem  to  draw  the  attention  and  incur  the  displeasure  of  the 
motorist  in  a  way  that  other  rising  costs,  such  as  highway  expenditures,  for 
example,  do  not.  The  premium  is  one  of  the  costs  of  motoring  that  is 
obvious  to  the  average  motorist,  who  may  have  little  appreciation  of  many 
of  the  other  costs. 

Concern  over  premium  levels  is  undoubtedly  justified.  Whether  or  not 
society  can  afford  a  no-fault  compensation  system  cannot  be  determined, 
however,  solely  by  reference  to  premium  levels.  The  term  "cost"  must  also 
embrace  injuries  caused  to  people  and  their  dependants,  and  damage  caused 
to  their  property  by  reason  of  motor  vehicle  accidents.  This  cost  is  being 
borne  now  by  someone,  albeit  in  many  cases  it  is  not  the  premium-paying 
motorist.  As  discussed  earlier,  it  may  be  those  who  pay  premiums  for  other 
forms  of  insurance.  It  may  be  some  other  collateral  source.  All  too  often 
it  is  the  victim.  The  true  question,  then,  is  not  whether  the  costs  can  be 
afforded  but  whether  they  should  be  reflected  in  the  premiums  paid  for 
motor  vehicle  insurance.  We  have  concluded  that  they  should. 

Of  primary  concern,  therefore,  should  be  the  question  of  cost  effi- 
ciency: first,  the  system's  ability  to  channel  its  funds  into  reparation  rather 
than  administrative  expense,^  and  secondly,  its  use  of  those  funds  in  ways 


^Coombs,  'The  Massachusetts  Experience  Under  No-Fault",  1973  Insurance 
Law  Journal  69,  at  p.  78. 

^Brainard,  "The  Impact  of  No-Fault  on  the  Underwriting  Results  of  Massa- 
chusetts Insurers",  1973  Insurance  Law  Journal  82. 

3The  administrative  costs  of  workmen's  compensation  in  Ontario,  according  to 
annual  reports  of  the  Workmen's  Compensation  Board,  run  at  about  seven  per- 
cent of  total  annual  costs.  Something  in  the  neighbourhood  of  three  percent  is 
spent  on  accident  prevention.  Roughly  90  percent  of  the  funds  is  available  for 
distribution  to  or  on  behalf  of  workmen.  The  claims  procedures  are  relatively 
simple  and  the  proceedings  are  seldom  contentious.  Lawyers  are  rarely  involved, 
even  at  the  appeal  level,  where  claimants  usually  appear  on  their  own  behalf 
or  are  represented  by  union  officials.  See  Legge,  The  Canadian  System  of 
Workmen's  Compensation,  1972,  p.  58.  The  collection  costs  must  thus  be  sUght 
in  comparison  to  those  of  the  existing  automobile  accident  compensation  system. 
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that  will  achieve  the  maximum  benefit  for  all  accident  victims.  If  a  system 
that  pursues  these  goals  effectively  nevertheless  generates  higher  premiums 
for  automobile  insurance  than  are  now  being  paid,  that  is  an  acceptable 
consequence.  In  any  event  the  costs  of  accidents  must  be  absorbed,  and 
they  should  be  absorbed  in  the  most  effective  way. 

We  turn  first  to  a  discussion  of  premium  levels  under  the  no-fault 
proposal  contained  in  this  Report.  It  is  questionable  whether  even  an  elabor- 
ate and  expensive  actuarial  study  would  produce  a  completely  accurate 
prediction  of  premium  levels  under  this  or  any  other  particular  proposal. 
There  are  too  many  imponderables.  No  doubt,  however,  such  a  study  would 
provide  some  indication  of  how  premium  levels  under  a  no-fault  scheme 
compare  with  existing  premium  levels.  The  results  of  the  study  announced 
by  the  Insurance  Bureau  of  Canada,  therefore,  will  prove  most  interesting 
and  most  helpful. 

The  experience  of  Massachusetts  and  the  predictions  made  by  a  num- 
ber of  other  authorities  are  worth  consideration. 

In  1971,  the  first  year  in  which  the  Massachusetts  no-fault  compulsory 
bodily  injury  coverage  was  added  to  the  existing  compulsory  bodily  injury 
liability  insurance,  insured  persons  realized  a  38  percent  reduction  in  pre- 
miums. At  the  same  time,  however,  insurance  companies  were  left  with  a 
margin  of  48  percent  of  premiums  collected  to  provide  for  expenses  and 
profits.*  In  terms  of  savings  to  the  insured  and  profitability  to  the  insurers 
this  exceeded  by  far  any  prediction  that  had  been  made.  It  had  been 
assumed  that  the  average  cost  of  claims  would  decline,  but  that  the  number 
of  claims  would  rise,  the  net  result  being  a  saving  on  costs  and  premiums. 
Instead,  both  the  average  cost  and  the  number  of  claims  decreased,  the 
number  of  claims  falling  by  about  one  third. ^  Thus,  rather  than  realizing  a 
modest  net  financial  benefit,  insurers  and  insured  realized  a  spectacular  one. 

The  explanation  for  the  reduction  in  the  number  of  claims  is  still  a 
matter  for  conjecture.  There  is  no  reason  to  believe,  however,  that  it  re- 
sulted from  any  corresponding  reduction  in  the  number  of  accidents.^ 
Rather,  it  would  appear  that  claims  which  would  have  been  advanced  by 
people  involved  in  accidents  under  the  pre-existing  law  and  practice  were 
not  being  advanced  under  the  amended  law.  One  must  suppose  that  they 
were  worth  pursuing  under  the  fault  system,  but  no  longer  worth  pursuing 
under  the  no-fault  plan,  notwithstanding  that  the  latter  presumably  offered 
greater  certainty  of  recovery  and  a  more  simplified  recovery  procedure.  It 
is  possible  that  these  may  have  been  cases  in  which  there  were  insignificant 
medical,  hospital  and  other  pecuniary  losses,  but  that  they  were  nevertheless 
cases  in  which  compensation  for  pain  and  suffering  could  have  been  claimed 
under  the  "fault"  regime.  The  limitation  of  general  damages  for  pain  and 
suffering  under  the  no-fault  law  to  cases  of  serious  injury  may  have  been 
responsible  for  rendering  them  no  longer  worth  pursuing.'''  It  would  appear. 


^Brainard,  supra  note  2,  at  pp.  83-4. 
•'^Coombs,  supra  note  1,  at  p.  76. 
^Ibid.,  at  p.  77. 
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therefore,  that  a  no-fault  plan  will  not  result  in  as  large  an  increase  in 
claims  as  might  have  been  anticipated. 

The  relevance  of  the  Massachusetts  experience  to  the  Ontario  situation 
is,  however,  very  limited.  In  the  first  place,  circumstances  in  the  state  prior 
to  the  introduction  of  the  Personal  Injury  Protection  plan  were  significantly 
different  from  those  prevailing  in  Ontario  today.  Accident  and  claims  fre- 
quencies "surpassed  or  rivalled  the  nation's  highest"^  and  thus  so  did 
insurance  premiums.  When  the  plan  was  introduced  the  bodily  injury  cover- 
age was  Hmited  to  $2,000  per  person.  At  this  pecuniary  level  the  short- 
comings of  the  existing  reparations  system  are  related  more  to  efiiciency 
than  to  adequacy  of  total  reparations  payout.  It  is  therefore  to  be  expected 
that  savings  made  in  administrative  costs  and  reduction  in  claims  for  pain 
and  suffering  would  have  a  major  impact  in  reducing  premiums  if  no-fault 
limits  are  kept  to  this  modest  level.  But  at  the  level  where  the  existing 
system's  shortcomings  relate  more  to  the  adequacy  of  compensation  paid 
out  —  at  the  10,000  dollar  level,  involving  only  three  to  five  percent  of 
accident  victims  but  60  to  80  percent  of  aggregate  pecuniary  loss^  —  a  no- 
fault  plan  would  obviously  have  a  tendency  to  increase  total  expense  and 
premium  levels  notwithstanding  an  improvement  in  cost  efficiency.  The 
object  of  the  plan  we  propose,  however,  is  to  improve  benefits  for  accident 
victims  at  all  levels  and  to  create  an  efficient  system  of  reparation.  This,  a 
modest  no-fault  limit  would  not  achieve. 

One  final  caution  that  should  be  noted  in  connection  with  the  Massa- 
chusetts experience  is  that  it  is  confined  to  a  single  year.  Insurance  com- 
panies tend  to  regard  three  years  as  the  minimum  time  required  to  provide 
significant  experience. 

Premium  reductions  were  predicted  in  a  number  of  other  proposed 
plans,  although  it  is  not  possible  at  the  present  time  to  confirm  or  refute  the 
forecasts.  Prominence  was  given  to  the  reduced  cost  feature  in  the  first 
proposal  put  before  the  New  York  legislature.^^  An  actuarial  study  of  the 
Keeton-O'Connell  Basic  Protection  Plan  estimated  that  it,  too,  could  pro- 
duce a  saving  for  New  York  motorists. ^^  It  was  also  subsequently  predicted 
that  the  Basic  Protection  Plan  would  produce  a  dramatic  24  percent  re- 
duction in  premium  costs  for  Michigan  motorists. ^^  jj^^  American  Insur- 
ance Association  conducted  an  elaborate  study  of  two  variations  of  the 
Keeton-O'Connell  plan,  together  with  a  "complete  no-fault  automobile  acci- 
dent reparations  system"  of  its  own  devising  (with  costs  internalized  but 
with  payments  for  lost  time  hmited  to  $750  per  month). ^^  It  concluded  that 


Hbid.,  at  p.  71. 
9See  Chapter  V,  Table  7. 
i^New  York   Insurance   Department,   Automobile   Insurance   .    .    .   For    Whose 

Benefit?,  Appendix  B. 
iiHarwayne,  "Insurance  Cost  of  Automobile  Basic  Protection  Plan  in  Relation 

to  Automobile  Bodily  Injury  Liability  Costs"    (1966),   53   Proceedings  of  the 

Casualty  Actuarial  Society   122. 
i2Harwayne,  "Insurance  Costs  of  Basic  Protection  Plan  in  Michigan",  in  Keeton, 

O'Connell  and  McCord  (eds.)  Crisis  in  Car  Insurance  (1968). 
'^^ Report  of  the  Special  Committee  to  Study  and  Evaluate  the  Keeton-O'Connell 

Basic  Protection  Plan  and  Automobile  Accident  Reparations,   1968.  American 

Insurance  Association. 
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all  three  plans  would  produce  lower  premium  rates  than  existing  insurance 
coverage.  The  saving  in  the  total  no-fault  plan  which  the  Association  finally 
recommended  ranged  from  23  percent  to  53  percent.  The  differential  de- 
pended on  whether  optional  collision  coverage  was  included. 

The  British  Columbia  Royal  Commission  proposed  a  plan  calculated 
to  produce  premium  savings.^*  The  inadequacy  of  the  disability  benefit  of 
$50  per  week/^  however,  might  have  persuaded  many  drivers  to  purchase 
optional  additional  coverage,  thus  adding  to  their  premium  totals.  Further- 
more, as  the  plan  proposed  to  permit  medical  and  hospital  costs  to  be  borne 
by  the  universal  medical  and  hospital  care  plans^^  an  element  of  illusion  was 
involved  in  the  saving  to  motorists. 

If  the  value  of  the  Massachusetts  experience  for  predictive  purposes  is 
limited,  so,  too,  are  these  other  calculations.  Once  again,  differences  in 
existing  conditions  as  well  as  variations  in  the  no-fault  proposals  destroy 
any  close  analogy.  Nevertheless,  it  is  fairly  obvious  that  there  are  cost 
saving  features  in  no-fault  plans.  Just  as  obviously,  there  are  features  in 
our  proposal  which  will  tend  to  raise  premiums,  although  one  might  specu- 
late, on  the  strength  of  the  American  Insurance  Association  analysis,  that 
the  premium  levels  generated  will  not  be  startlingly  different  from  typical 
premiums  now  being  paid. 

Despite  the  foregoing,  it  is  possible  to  outline  the  factors  which  will 
tend  to  lower  premiums  and  those  which  will  tend  to  raise  them. 

The  elimination  of  payments  for  non-pecuniary  losses  and  the  elimina- 
tion of  most  of  the  expenses  now  attributable  to  fault  finding  would  tend  to 
lower  premiums.  It  would  also  be  reasonable  to  hope  that  first-party  insur- 
ance premiums  would  be  affected  by  the  safety  of  the  vehicle  being  insured 
and  that  this  would  encourage  the  purchase,  and  therefore  the  manufacture, 
of  safer  cars.  While  pubHc  underwriting  could  ehminate  the  promotional 
costs  that  are  generated  by  rival  insurers  seeking  to  maintain  or  expand  their 
respective  market  shares,  it  is  to  be  hoped  that  under  private  underwriting, 
as  well,  ways  would  be  sought  to  reduce  the  marketing  costs  of  the  standard, 
compulsory,  no-fault  package.  Finally,  of  course,  it  is  anticipated  that  more 
effective  treatment  of  the  accident  victim  through  improved  emergency  and 
rehabilitative  measures  would  exert  a  downward  pressure  not  just  on  pre- 
miums but  on  the  cost  to  the  victim  and  society  of  the  accident  itself. 

The  two  principal  factors  which  could  be  expected  to  exert  an  upward 
pressure  on  premiums  would  be  the  payment  of  compensation  to,  and  on 
behalf  of  many  accident  victims  who  under  the  existing  system  receive 
nothing,  and  the  payment  of  adequate  compensation  to,  and  on  behalf  of  the 
many  other  accident  victims  who  receive  some  compensation,  but  not 
enough. 


i^British  Columbia  Royal  Commission  on  Automobile  Insurance.  Report  of  the 

Commissioners,  1968,  Appendix  21B. 
^^Ibid.,  at  p.  612. 
^^Ibid.,  at  pp.  613-4. 
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Ontario  residents  spend  well  over  a  billion  dollars  a  year  owning  and 
operating  motor  vehicles.  Governments  spend  three  quarters  of  a  billion 
dollars  on  roads,  streets  and  other  public  works  associated  with  the  motor 
vehicle.  ^^  In  view  of  these  expenditures  it  is  difficult  to  argue  that  society 
cannot  afford  a  no-fault  insurance  plan. 


i^Based  on  data  from  the  Public  Accounts  and  from  Statistics  Canada. 


PART  D 
SUMMARY  OF  RECOMMENDATIONS 


1.  An  integrated,  more  appropriate  and  more  efficient  system  should  re- 
place the  tort  action  and  the  diversity  of  other  collateral  schemes  as 
the  source  of  compensation  for  losses  resulting  from  the  activity  of 
motoring. 

2.  The  tort  action  for  damages  arising  out  of  the  use  or  operation  of  a 
motor  vehicle,  including  actions  under  The  Trustee  Act  and  The  Fatal 
Accidents  Act,  should  be  abolished. 

3.  Provisions  should  be  made  for  compensating,  without  regard  to  fault, 
all  pecuniary  losses  due  to  personal  injury,  property  damage  or  death 
caused  by  a  motor  vehicle,  by  means  of  a  compulsory  Motor  Vehicle 
Accident  Insurance  policy  to  be  carried  by  the  owner  of  every  motor 
vehicle.  First  party  insurance  should  be  adopted  as  the  method  of 
underwriting  no-fault  motor  vehicle  accident  compensation. 

4.  No  compensation  should  be  paid  for  non-pecuniary  losses  suffered  as 
a  result  of  a  motor  vehicle  accident. 

5.  The  motor  vehicle  accident  policy  should  be  the  primary  source  of 
compensation,  thereby  ensuring  that  the  costs  of  motor  vehicle  acci- 
dents should  be  borne  by  those  who  engage  in  that  activity.  Where  ex- 
penses are  subject  to  compensation  from  a  collateral  source,  that 
source  should  operate  as  second-loss  or  excess  insurance. 

6.  Where  it  is  more  convenient  for  the  costs  to  be  paid  directly  by  the 
motor  vehicle  accident  insurer,  the  collateral  source  should  not  be 
called  upon  for  payment.  Where  it  is  more  convenient  for  the  collateral 
source  to  pay  the  costs  in  the  first  instance,  the  motor  vehicle  accident 
insurer  should  reimburse  the  collateral  source.  Double  recovery  should 
not  be  permitted. 

7.  The  Motor  Vehicle  Accident  Insurance  policy  should  insure  anyone 
injured  through  the  use  or  operation  of  a  motor  vehicle,  except  the 
occupants  of  another  vehicle  (who  would  be  insured  under  the  policy 
issued  to  the  owner  of  that  vehicle).  Thus,  the  policy  should  cover  the 
owner,  the  passengers  in  the  vehicle,  pedestrians  and  other  bystanders. 

8.  The  policy  should  also  insure  the  owner,  the  owner's  spouse,  and  any 
dependants  of  the  owner  against  injury  while  they  are  occupants  of 
another  vehicle,  and  against  injury  by  another  vehicle  while  they  are  not 
occupants  of  any  vehicle.  The  policy  should  operate  as  second-loss 
insurance,  with  the  poHcy  of  the  owner  of  the  vehicle  of  which  they  are 
occupants,  or  by  which  they  are  insured,  providing  first-loss  coverage. 
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9.  The  policy  should  insure,  up  to  a  certain  limit,  all  persons  who  suffer 
property  damage  through  the  use  or  operation  of  the  vehicle  except 
where  the  property  damage  is  to  another  owner's  vehicle  or  its  contents 
(which  would  be  insured  under  the  policy  of  the  owner  of  that 
vehicle). 

10.  The  policy  should  cover  the  owner  of  the  vehicle  and  occupants  who 
are  Ontario  residents  wherever  the  vehicle  may  go  throughout  Canada 
and  the  continental  United  States.  If  an  injury  occurs  in  a  jurisdiction 
where  liability  is  determined  by  fault,  the  poUcy  should  also  indemnify 
the  owner  against  any  Uability  that  may  be  imposed  under  the  law  of 
that  jurisdiction. 

11.  Non-residents  of  Ontario  who  suffer  losses  as  the  result  of  the  oper- 
ation of  motor  vehicles  within  the  province  should  be  entitled  to  com- 
pensation on  the  same  basis  as  residents.  They  should  be  made  to 
"contribute"  to  the  no-fault  plan  by  means  of  a  requirement  imposed 
on  every  insurer  carrying  on  business  in  Ontario  that  its  insured 
motorists,  from  whatever  jurisdiction,  be  protected  on  a  no-fault  basis 
while  in  Ontario.  Section  25  of  The  Insurance  Act  should  be  amended 
accordingly.  No  negligence  action  on  behalf  of  a  visitor  and  no  negli- 
gence action  against  a  visitor  should  be  entertained  by  an  Ontario 
court. 

12.  Non-residents  not  insured  by  companies  doing  business  in  Ontario 
should  be  compensated,  for  personal  injuries  only,  by  the  Motor  Vehi- 
cle Accident  Claims  Fund. 

13.  In  the  case  of  any  physical  injury  suffered  by  an  insured  person,  the 
Motor  Vehicle  Accident  Insurance  policy  should  pay: 

(a)  all  reasonable  expenses  for  necessary  medical,  surgical,  dental,  hos- 
pital, professional  nursing  and  ambulance  services  and  all  reason- 
able costs  of  drugs  and  other  suppUes  and  equipment  essential  to 
the  treatment  of  the  injured  person,  and 

(b)  all  services,  including  psychiatric,  psychological  and  other  support 
services,  physical  and  occupational  therapy,  including  job  re- 
training if  necessary  and  all  supplies  and  equipment  necessary  for 
the  optimal  physical,  emotional,  social  and  vocational  rehabilita- 
tion of  the  injured  person. 

14.  Miscellaneous  expenses  attributable  to  the  injuries  should  also  be  com- 
pensated. 

15.  Compensation  should  be  paid  on  a  periodic  basis  as  costs  are  incurred. 

16.  Where  a  person's  ability  to  earn  is  Umited,  either  temporarily  or  per- 
manently, as  a  result  of  a  motor  vehicle  accident,  the  policy  should 
pay  what  he  or  she  would  have  earned  but  did  not  because  of  the 
injury.  The  payment  should  be  net  loss  after  calculation  of  tax  except 
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in  cases  where  the  payment  will  be  taxable.  The  limit  should  be  $1,000. 
per  month,  but  individuals  wishing  increased  coverage  for  their  own 
income  should  be  permitted  to  obtain  it. 

17.  Persons  such  as  housewives,  retired  persons  or  unemployed  persons 
who  are  not  earning  an  income  should  also  receive  compensation, 
based  on  what  they  could  reasonably  expect  to  earn  if  they  chose  to 
seek  employment. 

18.  Payments  for  lost  time  should  continue  for  as  long  as  the  person's  earn- 
ing capacity  remains  limited.  To  encourage  rehabilitation,  payments 
for  lost  time  should  not  be  reduced  on  a  dollar  for  dollar  basis  as  the 
accident  victim  recovers  earning  capacity,  but  a  formula  should  be 
used  which  would  permit  a  net  benefit  to  be  derived  from  a  return  to 
gainful  employment. 

19.  Death  benefits  should  be  paid  in  respect  of  every  fatal  injury  occa- 
sioned to  an  injured  person.  Reasonable  funeral  expenses  up  to  $1,000 
should  be  paid.  Where  the  deceased  leaves  dependants,  a  further  lump- 
sum payment  of  $  1 ,000  should  be  made  to  meet  necessary  expenses  of 
the  dependants  for  an  interim  period.  Dependants  should  also  receive 
periodic  payments  in  compensation  for  any  loss  of  support  which  they 
may  have  suffered.  In  calculating  the  amount  of  this  payment,  which 
should  be  on  a  monthly  basis,  the  objective  should  be  to  permit  the 
dependants  to  continue  to  maintain  their  normal  standard  of  living. 
The  limit  of  this  allowance  under  compulsory  coverage  should  be 
$1,000  per  month,  but  additional  coverage  should  be  available  at  an 
optional  basis. 

20.  An  adjustment  in  the  allowance  should  be  made  when  minor  children 
reach  majority,  unless  they  are  continuing  their  education,  and/or  are 
otherwise  dependent  by  reason  of  infirmity. 

21.  In  the  case  of  a  child  deprived  of  a  parent  the  allowance  should  be 
paid  to  the  surviving  parent,  if  there  be  one. 

22.  A  widow  who  remarries  should  receive  one  year's  payments  in  a  lump- 
sum and  the  allowance  should  then  cease,  except  where  there  is  a 
dependant  child,  in  which  case  it  should  be  reduced  by  half. 

23.  Collision  coverage  should  continue  to  be  optional,  with  the  vehicle 
owner  being  a  self-insurer  to  the  extent  of  the  deductible  portion  of  the 
collision  loss.  It  should  be  made  clear  to  vehicle  owners  that  they  can 
look  to  no  one  for  compensation  if  they  choose  not  to  carry  collision 
coverage. 

24.  The  policy  should  pay  compensation,  up  to  a  certain  hmit,  in  respect 
of  other  property  damaged  through  the  use  or  operation  of  a  motor 
vehicle,  except  other  motor  vehicles  and  their  contents. 


no 

25.  No  payments  under  the  policy  should  be  made  in  respect  of: 

(a)  loss  or  damage  deliberately  inflicted  by  the  insured  on  his  or  her 
own  person  or  property, 

(b)  loss  or  damage  suffered  by  an  insured  in  the  course  of  committing 
a  criminal  offence  (other  than  a  driving  offence),  or  in  the  course 
of  escaping  or  avoiding  lawful  arrest. 

26.  Careful  consideration  should  be  given  to  the  question  of  public  under- 
writing, private  underwriting,  or  mixed  public  and  private  underwriting. 

27.  A  Motor  Vehicle  Accident  Compensation  Board  should  be  established 
to: 

(a)  approve  maximum  rates  and  rating  factors, 

(b)  resolve  disputes  concerning  the  obligation  to  pay  benefits,  the 
entitlement  of  any  person  to  benefits,  and  the  amount  of  benefits 
payable, 

(c)  promote  competition  among  private  insurers  if  the  plan  be 
privately  underwritten, 

(d)  review  and  recommend  amendments  to  the  relevant  law, 

(e)  hear  complaints  about  the  operation  of  the  compensation  plan 
and  make  appropriate  recommendations,  including  recommen- 
dations as  to  the  cancellation  of  licences,  to  the  Superintendent  of 
Insurance, 

(f)  develop  rehabilitation  services,  programmes  and  facifities,  per- 
haps on  a  regional  basis  and  possibly  in  co-operation  with  the 
Workmen's  Compensation  Board, 

(g)  assist  in  promoting  the  development  of  emergency  services 
throughout  the  Province, 

(h)  promote  research  in  accident  prevention  and  safety. 

To  the  extent  that  some  of  the  foregoing  functions  are  now  performed 
by  the  Superintendent  of  Insurance,  they  should  be  transferred  to  the  juris- 
diction of  the  Board. 


CONCLUSION 

We  wish  to  record  our  thanks  and  appreciation  to  Professor  J.  B.  Dunlop 
of  the  Faculty  of  Law,  University  of  Toronto,  Director  of  the  Motor  Vehicle 
Accident  Compensation  Project,  for  his  invaluable  assistance.  This  Report 
bears  the  stamp  of  his  devotion,  energy  and  scholarship.  We  also  express 
our  thanks  to  all  those  who  responded  so  willingly  and  helpfully  to  our 
requests  for  information  and  comment  throughout  all  stages  of  the  work, 
especially.  Professor  Andre  Tunc  of  the  University  of  Paris;  Professor  Jan 
Hellner,  University  of  Stockholm;  Donald  R.  Harris,  Fellow  and  Tutor, 
Balliol  College,  Oxford;  R.  A.  Nix,  Esq.,  Director  of  the  Actuarial  Branch, 
Management  Board  of  Cabinet;  W.  R.  Kerr,  Esq.,  Director  of  Rehabihtation, 
the  Workmen's  Compensation  Board;  Dr.  Norman  McNally,  Director  of 
Emergency  Health  Services,  Ministry  of  Health;  The  Traffic  Injury  Research 
Foundation;  and  officials  of  the  Ontario  Health  Insurance  Plan. 

Finally,  we  express  our  appreciation  to  Maureen  J.  Sabia  and  John  F. 
Layton  of  the  legal  staff  of  the  Ontario  Law  Reform  Commission  for  their 
substantial  contribution  in  the  drafting  of  the  final  draft. 

All  of  which  is  respectfully  submitted. 


H.  ALLAN  LEAL,  Chairman 


JAMES  C.  McRUER,  Commissioner 


RICHARD  A.  BELL,  Commissioner 


W.  GIBSON  GRAY,  Commissioner 


November  6,  1973. 


WILLIAM  R.  POOLE,  Commissioner 
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APPENDIX  A 

Comparison  of  Sampling  Methods  and  Definitions  of  Types  of  Injury 
in  Motor  Vehicle  Accident  Compensation  Studies 


A.     SAMPLING  METHODS 

Four  of  the  five  studies  used  similar  sampling  methods  and  criteria  for 
minor,  serious  and  fatal  injuries,  namely,  the  Oxford,  B.C.,  Michigan  and 
U.S.  Studies.  The  Osgoode  Hall  Study  used  a  different  approach.  A  brief 
outline  of  the  sampling  methods  is  given  below. 


1.    The  British  Columbia  Royal  Commission  Inquiry  (1968) 

Population  or  universe:    All  the  residents  of  B.C.  involved  in  traflSc 
accidents  in  British  Columbia  in  1963.^ 

Sampling 

(a)  A  selection  of  representative  cities,  municipalities,  villages 
and  RCMP  detachments  throughout  the  province,  and  the  drawing  of 
a  simple  random  sample  of  accident  reports  from  each  such  locality. 

(b)  The  sample  was  designed  to  cover:  2.5%  of  all  non-injury 
cases,  10%  of  all  non  fatal  injuries,  100%  of  all  fatalities. 

(c)  2,765  individuals  were  involved  in  the  sample  of  accidents 
and  45%  provided  complete  information.^ 

Statistical  Methods 

(a)  Prospects  for  improvement  in  occupational  and  educational 
attainment  were  not  allowed  for. 

(b)  The  levels  achieved  to  date  of  accident  were  considered  ter- 
minal, regardless  of  lost  potential. 

(c)  Estimates  of  income  from  the  time  of  the  accident  were 
made  on  the  basis  of  D.B.S.  statistical  data  concerning  the  rate  of 
income  change  by  age  with  a  given  educational  level. 

(d)  Housewife's  annual  services  valued  at  $1,700  in  the  absence 
of  children  and  $3,500  if  she  had  one  or  more  children  under  12  years 
of  age. 

(e)  Maintenance  costs  in  fatality  cases  of  $75  per  month  were 
deducted  from  income  in  determining  income  loss. 

(f)  Estimates  of  working  life  of  males  for  various  ages  were 
obtained  from  the  Department  of  Labour. 


^British  Columbia  Royal  Commission  on  Automobile  Insurance,  Report  of  the 
Commissioners  (1968),  at  p.  107. 
2 1  bid.,  at  p.  107. 
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(g)  U.S.  statistics  were  used  for  women. 

(h)  For  housewives,  working  life  was  equated  with  life  ex- 
pectancy. 

(i)  Annual  wage  increases  were  limited  to  2%  and  in  discounting 
future  income  losses  a  rate  of  7.5%  was  employed. 

(j)  Pain  and  suffering  were  excluded  from  economic  loss.^ 

2.  The  Michigan  Study  (1965) 

Population  or  universe:  All  the  individuals  killed  or  injured  in  auto- 
mobile accidents  that  occurred  in  the  State  of  Michigan  in  1958.  The  latter 
were  included  so  that  the  estimate  of  the  total  economic  loss  resulting  from 
personal  injury  automobile  accidents  would  include  an  accurate  valuation 
of  property  damage  which  might  have  been  compensated  along  with  per- 
sonal injuries.* 

Sampling:  From  1958  police  records  a  random  sample  was  drawn  and 
a  questionnaire  sent  to  the  2,782  persons  which  yielded  basic  information 
on  all  classes  of  injuries  and  also  revealed  297  cases  which  were  classified  as 
serious  and  which  were  selected  for  more  detailed  investigation.^ 

Statistical  Methods 

(a)  For  females  not  employed,  $3,000  was  considered  the  aver- 
age value  of  a  woman's  work. 

(b)  Working  life  ends  at  65  years. 

(c)  For  women  doing  housework,  working  life  was  considered  as 
life  expectancy  (75  years). 

(d)  $2,000  per  year  deducted  as  maintenance  costs  for  fatalities. 

(e)  Future  loss  discounted  to  present  value  at  4% . 

(f )  Pain  and  suffering  was  omitted  in  calculating  costs.^ 

3.  The  U.S.  Dept.  of  Transportation  Study  (1970) 

Universe:  Projected  to  universe  totals,  this  study  represents  500,000 
fatalities  and  seriously  injured  persons  due  to  automobile  accidents  in  the 
48  contiguous  states  and  the  District  of  Columbia  in  1967.*^ 

Sample:  Consisted  of  a  probability  sample  of  police  reported  injuries 
and  fatalities  due  to  automobile  accidents  in  the  48  contiguous  states  and  the 
District  of  Columbia.  The  initial  sample  of  reported  injured  persons  was 
mailed  a  screening  questionnaire.  These  responses  meeting  the  seriously  in- 

^Ibid,,  at  pp.  109-12. 

^Conard  et  al..  Automobile  Accident  Costs  and  Payments  (1964),  at  p.  322. 
^Ibid.,  at  pp.  133,  134. 
^Ibid.,  at  pp.  370-375. 

'''U.S.  Department  of  Transportation,  Automobile  Insurance  and  Compensation 
Study:  Economic  Consequences  of  Automobile  Accident  Injuries  (1970),  at  p.  7. 
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jured  criterion  were  subsampled  for  personal  interview.  An  earlier  period 
was  chosen  for  a  special  sample  of  court  cases.  ^  Data  concerning  serious 
injuries  or  fatalities  were  obtained  from  personal  interviews  with  1,435 
respondents  of  which  1,376  were  available  for  tabulation.^ 

Statistical  Methods 

(a)  Retirement  age  of  65  and  future  earning  and  loss  was  not 
considered  if  the  individual  was  65  years  or  older. 

(b)  A  housewife's  contribution  was  valued  at  $4,000  per  year 
offset  by  the  maintenance  cost  of  $2,000  per  year  for  fatality  cases. 

(c)  Future  economic  loss  was  discounted  to  present  values  using 
an  interest  rate  of  6%  and  an  inflation  factor  of  3% . 

(d)  Maintenance  costs  of  all  persons  killed  in  accidents  were 
deducted  from  the  discounted  value  of  future  lost  earnings  in  the  con- 
cept of  future  lost  earnings  referred  to  as  "personal  and  family 
losses".^** 

(e)  "Economic  loss"  did  not  include  pain  and  suflfering.^^ 

4.    The  Oxford  Study  (1968) 

Universe:  Personal  injuries  resulting  from  motor  vehicle  accidents  in 
the  city  of  Oxord  in  1965.  This  limited  the  study  to  predominantly  urban 
accidents.  As  was  stated  in  the  study,  "the  present  pilot  survey  may  there- 
fore suffer  from  an  'urban  bias'  but  this  is  likely  to  lead  to  under-estimates 
of  the  gravity  of  the  problem  under  study;  not  only  are  accidents  likely  to 
be  less  serious,  but  the  ready  access  to  hospitals  and  lawyers  may  favour  the 
accident  victim". ^^ 

Sampling:  The  size  of  the  universe  was  so  small  that  sampling  wasn't 
required  —  all  989  cases  were  investigated.  Questionnaires  were  sent  to 
these  people  and  from  the  responses  (74%  of  the  total  replies),  serious  in- 
jury cases  were  chosen  and  investigated  further. ^^ 

Statistical  Methods 

(a)  65  years  for  men  and  60  years  for  women  were  taken  as  the 
retirement  ages. 

(b)  The  services  of  a  housewife  were  valued  at  <£8  per  week. 

(c)  Future  income  loss  was  discounted  at  5%,  and  an  inflation 
factor  of  3  %  was  used. 


^Ibid.,  at  pp.  1-44. 
^Ibid.,  at  p.  17. 
10/6/W.,  at  pp.  22,  23. 
^ilbid.,  at  pp.  18,  19. 

i^Harris  and  Hartz,  Report  of  a  Pilot  Survey  of  the  Financial  Consequences  of 
Personal  Injuries  Suffered  in  Road  Accidents  in  the  City  of  Oxford  During  1965 
(1968),  at  p.   17. 
13/ft/cf.,  at  p.  18. 
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(d)  Pain  and  suffering  were  left  out  of  the  calculation  of  eco- 
nomic loss. 

(e)  Future  income  was  calculated  on  the  basis  of  net  income 
after  tax.^* 

5.    The  Osgoode  Hall  Study  (1965) 

Universe:  All  the  individuals  killed  or  injured  in  1961  as  a  result  of 
automobile  accidents  which  occured  in  ±e  county  of  York.^^ 

Sampling:  Stratified  random  sample  (sample  in  heavier  proportions 
from  serious  and  fatal  cases)  of  personal  injury  cases  drawn  from  the  file  of 
accident  reports  collected  at  the  Ontario  Department  of  Transport,  Accident 
Statistics  Division. 

Included  in  the  sample  were  all  174  fatal  injury  cases,  600  of  the 
serious  and  400  of  the  minor,  for  a  total  of  1,174  cases.  Ultimately  590 
interviews  were  completed  consisting  of  57  fatal,  307  serious  and  226 
minor. -^^ 

Statistical  Methods 

(a)  Where  no  income  was  being  earned  at  the  time  of  the  acci- 
dent, no  future  loss  was  included  —  even  where  an  injured  person 
was  expected  to  commence  work  in  the  near  future. 

(b)  Where  a  married  woman  and  young  children  who  did  not 
work  were  injured,  no  future  loss  was  assessed. 

(c)  Where  income  was  being  earned  at  the  time  of  the  accident 
by  someone  who  had  become  disabled,  the  future  income  loss  was 
estimated  to  the  date  when  the  disabiUty  would  cease,  or  to  the  planned 
retirement  age  if  the  disability  was  permanent. 

(d)  Fatality  cases,  future  income  loss  was  calculated  imtil  the 
expected  retirement  age,  or  until  65  years. 

(e)  Future  earnings  were  discounted  at  5%  but  there  was  a  2% 
inflation  factor;  therefore  3%  was  the  actual  discount  rate. 

(f)  Future  income  loss  was  entered  without  any  deductions  for 
income  or  for  maintenance  expenses.^'^ 

B.     DEFINITION  OF  MINOR,  SERIOUS  AND  FATAL  INJURIES 

The  five  studies  generally  break  their  data  down  into  four  categories: 
minor  injuries,  serious  injuries,  fatalities,  and  all  personal  injury  cases.  It  is 
not  surprising  that  the  definitions  of  minor  and  serious  injuries  are  not  con- 

^^Ibid.,  at  pp.  41-43. 

i^Linden,  Report  of  the  Osgoode  Hall  Study  on  Compensation  for  Victims  of 

Automobile  Accidents  (1965),  at  pp.  1-9. 
16/fcW.,  at  pp.  1-8  —  1-10. 
17/^jU,  atpp.  111-5,  111-6. 
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sistent  throughout  the  five  studies.  Fortunately  the  British  Columbia,  Michi- 
gan, Oxford  and  U.S.  studies  come  very  close  in  their  definitions  of  serious 
injury,  and  consequently  in  the  definition  of  minor  injury  which  accounts 
for  the  surplus  of  cases  after  removing  fatahties  and  serious  cases. 

1.  In  British  Columbia  a  serious  injury  involves  one  or  more  of  the  follow- 
ing 3  characteristics  resulting  from  injuries  received  in  an  accident: 

(1 )  medical  expenses  of  $500  or  more  —  or 

(2)  3  or  more  weeks  off  work  —  or 

(3)  permanent  physical  impairment  affecting  abiUty  to  work.^^ 

2.  In  Michigan  serious  injuries 

( 1 )  required  hospitalization  for  3  weeks  or  more 

(2)  occasioned  hospital  and  medical  expenses  of  $500  or  more 

(3)  occasioned  death  or  some  degree  of  permanent  physical  impair- 
ment.^^ 

Notice  that  Michigan  includes  fatalities  in  serious  injuries,  which  makes 
comparison  with  other  studies  difificult.  However,  the  U.S.  study  gave  data 
in  tables  combining  serious  and  fataUty  cases  which  made  comparisons 
useful. 

3.  The  U.S.  Transport  Study  defined  serious  injury  as: 
( 1 )  medical  costs  of  $500  or  more  —  or 

(2)2  weeks  or  more  of  hospitalization  —  or 

(3 )  3  weeks  or  more  of  missed  work  —  or 

6  weeks  or  more  of  missed  normal  activity  if  not  working.^® 

4.  The  Oxford  Study  defined  serious  injury  as: 

( 1 )  away  from  work  or  unable  to  pursue  his  normal  activities  for  6 
weeks  or  more 

(2)  a  permanent  injury  which  might  limit  his  ability  to  work  in  the 
future.2^ 

5.  The  Osgoode  Hall  Study  defined  serious  and  minor  injury  as  follows  :22 

(30)  The  accident  records  of  the  Department  of  Transport  contain  a 
description  of  the  injuries  received.  They  are  collected  in  twelve 
different  categories  as  follows: 


iSBritish  Columbia  Royal  Commission  on  Automobile  Insurance,  op.  cit.  supra 

note  1,  at  p.  108. 
i^Conard  et  al.,  op.  cit.  supra  note  4,  at  p.  159. 
20U.S.  Department  of  Transportation,  op.  cit.  supra  note  7,  at  p.  9. 
2iHarris  and  Hartz,  op.  cit.  supra  note  12,  at  p.  20. 
22Linden,  op.  cit.  supra  note  15,  Chapter  I,  note  30. 
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(1) 

Fractured  skull 

(2) 

Fractured  spine 

(3) 

Other  fractures 

(4) 

Concussion  of  brain 

(5) 

Severe  general  shock  with  bruises  and  cuts 

(6) 

Slight  shock  and  shake-up 

(7) 

Internal  injuries 

(8) 

Other  injuries  (sprains,  dislocations,  wrenches,  etc.) 

(9) 

Cuts  by  glass  (only) 

(10) 

Drowned 

(11) 

Burned 

(12) 

Asphyxiated 

The  'fatal'  accidents  were  defined  as  done  by  the  Department.  The 
"serious"  injury  stratum  was  defined  as  categories  1,  2,  3,  4,  and  7 
since  severe  financial  losses  and  permanent  disability  were  more  likely 
to  be  encountered  here.  It  was  felt  that  an  initial  survey  as  done  in 
the  Michigan  Study  was  not  necessary  where  the  nature  of  the  injury  is 
spelled  out,  as  in  Ontario.  On  the  whole  this  estimate  was  well  borne 
out,  although  a  few  respondents  in  the  serious  category  suffered  only 
small  economic  losses.  The  "minor"  injury  stratum  comprised  the 
balance  of  the  injury  cases,  categories  5,  6,  7,  8,  9,  10,  11  and  12, 
even  though,  as  expected,  a  few  of  these  respondents  had  substantial 
losses.  By  and  large,  these  individuals  suffered  only  small  financial 
losses. 


It  is  important  to  note  that  these  criteria  for  establishing  serious  in- 
juries as  opposed  to  minor  injuries  are  fundamentally  different  from  all  the 
other  studies  which  generally  consider  permanent  disability,  length  of  hos- 
pitalization, or  $500  or  more  of  medical  costs  as  criteria  for  establishing 
serious  injury. 


